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Supreme Court of Appeals of Virginia 
AT RICHMOND . 
Record No. 2597 
THO!L\JS DALEY SA.V AGE AND LORlNA DALEY SA.V-
AGE, IN HER O"\VN RIGHT AND EXECUTRIX UNDER 
THE LAST WILL AND TESTAMENT OF :FRED R:: 
SAVAGE, DECEASED, Plaintiffs in Error, 
GRACIE V. NUT'E AND PEN1NS1JLA BANK AND TRUST 
COMP .ANY AND JOHN P. FLANAGAN AS CURATORS 
OF THE EST.ATE OF ID.A S. 'cOLE, DECEASED, De-
fendants in Error. 
PETIT[ON ~,OR WRIT OF ERROR 
To the Honorable Chief Justice and Assoc;iate Justices of 
the Suvrenie Com:t of .Appeals of Virginia: 
Your Petitioners, Thoma.s Daley Savage and Lorna Daley 
Savage, in. her own right and as executrix under the last will 
and testament of Fred R. ~avage, deceased, respectfully rep-
resent that they are aggrieved by a final judgment and de-
cre~ of the Circuit Court of the City of Williamsburg and 
County of James City, entered on the 29th day of Novem-
ber, 1941, in the suit pending therein wherein Gracie V. 
Nute was plaintiff and William J. Hanrahan, John Settle, 
Robert P. Banks, an infant, *Shirley Jiane Banks, an in-
2• f ant, Thomas Daley Savage and Fred R. Savage, in his 
own right and as executor under the last will and tes-
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tament of Ida S. Cole, deceased, were defendants. ·Since the 
entry of said judgment and decree, Fred R. Savage has de-
parted this life, and on February 18, 1942, his widow, Lorna 
Daley Savage, qualifi'ed in tbe above mentioned court as ex-
ecutrix under his last will and testament, she being· also 
named therein as sole devisee and legatee. Accordingly the 
said Lorna Daley Savage unites in this petition in her own 
right and as executrix aforesaid. There is filed herewith as 
a part hereof a transcript of the record, including a certifi-
cate of the Hon. John Weymouth, judge of the trial court, 
certifying the evidenc.e adduced, the evidence rejected, the 
instructions granted, the objections tliereto and other inci-
dents of the trial. The originals of all exhil;>its have been 
certified to this court, and in addition three of the exhibit~ 
have been c-opied in the rec.ord. 
By an order entered by the Circuit Court of the City of 
Williamsburg and County of tTames City on the 21st day of 
~ebruary, 1942, the Peninsula Bank and Trust Company, 
a corporation, of ·wmiam.sburg, Virginia, and John P. Flan-
agan were duly appointed curators of the estate of Ida S. 
Cole, deceased, and hence your petitioners pray that they 
may be also made parties defendant to this petition as cur-
ators aforesaid. 
3* •STATEMENT OF F ACT,S 
This case involves the validitv of the last will and testa-
ment of Ida S. Cole, deceased, who died July 1, 1939·, at her 
home in J aines City County, near the City o.f Williamsburg. 
On July 5, 1939, a paper writing, elated October 4, 1937, was 
presented to the clerk of the Cireuit Court of City of Wil-
liamsburg and -County of James City, and on motion of Fred 
R. Savage, the executor named therein, the said writing· was 
duly probated as the la.st will and testament of Ida S. Cole, 
deceased. A copy of the will may be found on pages 45-6 
of the Record. On J.anuary 11, 1941, Gracie V. Nute as plain-
tiff filed her bill of complaint in the clerk's office of the 
above mentioned c.ourt, alleging that at the time of the ex-
ecution of the said paper writing Ida S. Cole lacked testa-
inenta.ry capacity and also that it wa.s the result of undue 
influence exercised over her by Fred R.. Savage. A trial of 
the issue was held in ~fay, 1941, which_ resulted in a mis-
tria.I, the jury being unable. to ag-ree. Thereupr·n, Gracie V. 
Nute moved for a change of venue, whic.h the c.ourt refused, 
but gTanted a chang·e of venire, and for the second trial a 
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resulted in a verdict that the writing- was not the true last 
will and testament of Ida S. Cole, which the court confirmed, 
and this is an appeal from that decision. 
Ida iS. Cole was a widow, whose husband, Robert R. Cole, 
died in 1903, and whose only child, Robert, died in the yea1· 
1936, leaving no issue. She was about 67 yea.rs old. Mrs. Cole 
resided on her farm of 113 acres; no relative lived with her. 
She usually *employed a negTo servant to work in the· 
4 • house and, in addition, one or more white men to work 
the fa.rm. At the time the will wa~ dr-a.wn J olm Settle 
wa.s working· the fa.rm. (R., p. 340). Wil1iam J. Hanrahan 
also, worked for her. (R., p. 530). She sold a g-reat deal of 
butter, eggs, and other farm produce, all of which was sold 
at the farm; she made no deliveries. Some customers would 
come with regularity, once or twi<!e. a week. Fred R. Savage, 
who was President and Treasurer of Peninsula Bank and 
Trust Company, Williamsburg, purchased butter, eggs, etc. 
from her once or twice a. week during the last ten or twelve 
years of her life. (R., p. 161). Mrs. Cole had an account with 
Peninsula Bank ( Saving·s Department), the only bank in 
,villiamsburg-; also a safe deposit box; and on one oooa.sipn 
Mr. Savage, at her direction, purchased some Federal Land 
Bank bonds for her, and placed them in her safe deposit 
box. The key to this box was left with the officers of the bank, 
and she had not visited the ba.nk for manv vears. 
The will being· attac.lrnd provides for six lega.cies for definite 
sums of money: $2,000.00 to her niooe, Mary Otey; $500.00 
to her niece, Bessie Epperson; $500.00 to each of the fol-
Jowing: vVilliam J. Hn.nra.han, .Tohn Settle, Shirley Jane 
Banks and Robert P. Banks, none of whom was related to 
Ida S. Cole by kin.ship. Shirley and Robert Banks, eight and 
six years old respectively, are children of Edward Banks, a 
building contractor, who is n resident of Williamsburg, who 
had known her for a.bout ten *years, and who purchased 
5* milk, eg~s and chickens from her. The residuum of the 
personal estate is left to Thomas Daley Savage, son of 
lfred R. Savage:· and tesb.trix's real estate is devised to 
Fred R. Savage. The gross personal estate was appraised at 
$21,074.91 {R., p. 8) ~ and in addition to the farm, Mrs. Cole 
owned a l10use in vVilliamsburg, and about thirteen acres near 
the farm (R., pp. 184-5). The real estate is assessed at $3,-
900.00, and ]\.fr. Savage fixed the fair value of the whole at 
about $6,000.00. 
'Dhe will was drawn by Ghanning M. Hall, a prominent 
attorney of Williamsburg-, and was witnessed by him and 
Mary L. Pitman, a.s sUJbscr1bing witnesses, both of whom tes. 
ti:fied in this case. Fred R. Savage testified that on several · 
,j 
\ 
4 Supreme Court of Appeal~ of Virginia 
occasions 1virs. Cole spoke to him about making a will and 
that he would not say much to her about it; and finally, the 
first part of October, 1937, he told her "if she wanted to 
make a will she eould take a blanl{ piece of paper and write 
anything she wa.nted on it'' (R., p. 171). She said, "I want 
one that they can't break", and he replied, ' 'Well, get a ( 
lawyer to make one." She then asked him if he wouldn't / 
· g·et ~fr. Hall to draw a will, and she outlined what she 
.wanted. He took a calendar out of his pocket and·made notes 
on it in accordance ·with her dictation. That was the first 
intimation he had that she mig·llt leave something to him 
and llis son. This memorandum was delivered to Channing 
l\L H::tll by Fred R. Savage in "'Williamsburg on Saturday 
with explanation that 1\f rR. Co]e wished J[r. Hall to pre-
6* pare a will for her. *On Monday following, October 4. 
1937, Mr .. Hall prepared the draft of will, leaving the 
name of executor blank, and lie took it to Mrs. Cole's home, 
accompanied by his office employee, Mary L. Pitman (R., 
p. 85). There were several persons there, and one of them 
went up to :Mrs. Cole's room to see whether she was ready 
.for Hall to go up (R.., p. 66). He went to Mrs. Cole's room; 
she being· siek in ,bed at the time. After exchanging pleas-
antries, he g·ave her the draft of the will. She read it herself 
. and said it was exactly ,vhat she wanted (R., pp. 67-8). She 
was quite deaf at that time, and hence he used pencil an<l 
paper to communicate with her in part (R, p. 99 and Exhibit 
C. 1\L H. No. 3). He inqnired whom she wantrcl to design3te 
as exec.utor, telling her that Mr. Savage sugg:ested tl1e bank. 
She said she wanted Savage to ~.t as executor, and tbe~·e~ 
upon Hall inserted Fred R. Savage's name (R., p. 68). Hall 
then ea.lled Miss Pitman who had remained in l1is automo-
bile. ·when she walked in Mrs. Cole spoke to her as l\{iss 
Pitman and told her she remembered lier mother. Mrs. Cole 
also spoke about her flowers, saying they had been pretty 
tha.t. fall (R., pp. 107-8). Hall then inquired in writimr, "Is 
this your will and clo you wa.nt us to sig'll as witnesses 1'' 1She 
a.nswered ''Yes", and then signed he~ name, and Hall and 
Miss Pitman subscribed their names .as witnesses (R., o. 69). 
Hall placed the executed will in an envelope and delivered 
it to the Peninsula. Bank and Trust Companv for· safe-keep-
hur pursuant to(l\frs. Cole's direction. · 
The evidence upon which contestant relies to support the 
claim of mental incapacity is chiefly in the form of opinions, 
with little reference to specific facts upon which the 
7* opinions *are based. This evidence wilf be recited in 
some defail later in this petition in the discussion of 
the assig·nments of. error. 
\ 
' 1. 
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As to the charge of fra:ud and undue influence . there is no 
evidence whatever in the record that Fred R. Savage in~ 
fluenced the testatrix to give him or his son, Thomas Daley 
Savage, a leg-acy or devise under the will l>y any sort of 
intimidation or persuasion, or that either of them even in-
timated to l\frs. Cole a wish that she would do so. There is. 
no evidence from which a conjecture of fraud or undue in-
fluence mav be fairlv drawn. There is no evidence whatever . 
that Fred R. Savage ever did the? slightest act to create any 
feeling of animosity by Mrs. Cole against her relatives, or 
that he tried to prevent her from seeing them or anyone 
else. Contestant's evidence on undue influence, to such extent 
as it may exist, will also be discussed later in this petition 
in the assignments of error. 
ASSIGNMENTS OF ERROR 
1. The trial court erred in rejecting certain evidence ten-
dered by th~ proponents .(plaintiffs in error) in rebuttal, to-
wit, the evidence of the following ten witnesses: R. W. Ky-
g·er, Edward Banks, Mrs. Wayne Lovelace, John G. War-
burton, William J. Hanrahan, B. I. Jensen, George F. Rog-
ers, Mrs. Edward· Banks, Emily Hall, and William F. Rog-
ers (R . ., pp. 466-57Q). . 
2. Tthe trial court erred in giving tbe sixteen instructions 
tendered bv plaintiff (contestant), which will be discussed 
in detail later. 
8* *3. The trial e.ourt erred in refusing to set aside the 
verdict as contra.ry to the law and the evidence, and to 
enter final judgment sustaining· the last will of Ida S. Cole, 
deceased. 
. 
The foregoing· assignments will be discussed -in the order 
stated. 
1.. 
Error in Re,iectin_q Evidence. 
The trial court erred in rejec.ting the evidence tendered 
by the proponents in rebuttal, being the evidence -of ten 
witnesses named above. 
On the first day of the trial, before opening statements 
were made to the jury, counsel for the contestant raised 
the question a.s to when their witnesses would be needed. 
And the attorney for proponents stated that he would·' 'make 
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out a prima f acie ease and rest.'' The proponents then put 
on Virginia Blanchard, Clerk of the Court, Channing M. 
Hall .and Mary L~ Pitman, the hvo subscribing witnesses, 
and seve;n other witnesses, to establish a prima f aaie .case. 
At the conclusion of this evidence ,c.ounsel for the contestant 
moved '' to strike the evidence offered ,on ,behalf of propon-
ents of the will on the, ground that it does not tend to esfa b-
lish the case as is required by law, and does not prove the 
will in accordance with the statutes of this state in such 
9·* cases *made and provided.'' Motion was overruled, but 
attention is called to the position·then tak~n by opposing 
counsel that, in spite of the full opening of the case, suffi-
cient evidence had not been presented to establish a prima 
f acie case. 
The contestant then put on her evidence, offering nine-
teen witnesses. Proponents then produced R. W. Kyger as a 
witness in rebuttal. After proving his acquaintance with 
the testatrix, this question was propounded (R., p. 466): 
'' Q. Did you know her well enough to form an estimate 
of her qualifications to transact business f" 
Opposing counsel objected to this as not being proper re-
buttal evidence, claiming that the propo}J.ents had elected to 
proceed apparently in full, and they sho~ld now be '' re-
~tricted strictly to rebuttal.'' Proponents argued that con-
testant had not ,been prejudiced or harmed by proponents 
putting· on at the outset more evidence than her counsel now 
claims should have been offered to make out a prima. f a.cie 
case. However the Court sustained eontestant"s motion and 
ruled (R., pp. 485-6) that in presenting their ease, proponents 
had gone beyond proof of a prima f acie ease, and had ele~ted 
to adopt that procedure and could not in rebuttal put on , 
additional evidence of the same general nature. Exception 
was taken . to this ruling. · 
R. W. Ky_ger was placed back on the stand, and this ques-
tion was propounded (R., p. 506,): 
'' Q. Did Mrs. Cole at any time ever talk with you about 
seeing th.e dead, talking with the dead, or any dead per-
10* sons *coming· back to sing- to her or walk around f '' 
Objection was mnde to this question and was sustained, the 
court ruling- that ''this rebuttal must be limited to contra-
di0tions ( of) actual statements made'' (R., p. 506). 
Offer of proof by the witness Kyger appears on pages 
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the absence of the jury, that Mrs. Cole was "very capable 
tending to her affairs'', that he did not think she could be 
easily persuaded to do something she did not want to do, 
and that she was '' always the same way.'' 
Pr,oponents introduced as a witness Edward Banks, and 
after proving his acquaintance with Mrs. Cole suggested that 
under the court's ruling the jury should be excused while 
counsel made his offer of proof, which offer of proof appears 
on pages 517-19 of the record. The witness testified in sub~ 
stance, in the absenee of the jury, that he saw Mrs. Cole 
once ,or twice a week,· going to her house primarily to pur-· 
chase milk, eggs and chickens; that she showed some evi-
dence of affection for his children; that he thoug·ht she had 
mental capacity to attend to her own business, to contract 
with and to make contracts; that she had a firm mind of 
her own; that he did not believe anybody's word would con-
vince her in any manner, shape or form if she did not see 
it in that light; that she was usually in the same frame of 
mind; he nev~r saw her up~et, cursing or swearing around 
the place. That on one occasrnn about six months before she 
died, she mentioned to him and his wife that she had made 
a will; that she g-ave him *no intimation that she had 
11 * included his children in the will; that Mrs. Cole hacl 
never talked to him· about the dead coming back or peo-
ple singing around her bed or anything of that sort.· 
:M:rs. Wayne Lovelace was introduced as a witness by pro-
ponents : iShe testified that she had known Mrs. Cole a.bout , 
four years, and during· that period saw her about three or 
four times a month; that in October 1937 she nursed Mr~. 
Cole for one week; that she was nursing Mrs. Cole on the 
occasion when Mr. Channing Hall came to Mrs. Cole's home 
accompanied by his stenographer, and then this question was 
propounded to her '' Are you able to tell the court and jury 
whether or not Mrs. Cole was able to hStndle her busine~s 
affairs when you were nursing her 7'' Opposing counsel ob-
jected and the objection was sustained. Thereupon tbe jury 
retired and off er of proof was made~ which a.ppea.rs on pages 
522-4 of the record. Mrs. Lovelace testified in substance, in 
the absence of the jury, that she gave l\frs. Cole a ha.th on 
the morning of the day that Mr. Hall and his secretary 
came, that she was in bed in the morning, but she (Mrs. 
Lovelace) could not rec.all whether or not Mrs. Cole was 
out of ,bed at the time Mr. Hall came; that Mrs. Cole was . 
mentally capable of handling her own business, makin2" con-
tracts and being contracted with, and that the witness no-
ticed nothing in her conduct or demeanor or manner at any 
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time tha.t ever raised anv doubt in her mind that she was 
ca.pa.ble of handling her ovm affairs. 
tT ohn c+. "\\rarbnrton was introdueed as a witness by pro-
ponents : He had known Mrs.· Cole practically all of his 
12* lifl\, also her son, ,,..Hobert. Propon<~nts' counsel stated 
that he desired to make the same off er of proof, there- f 
upon the jury was excused and the 'witness testified in sub- ·J .· 
'stance, in the absence of the jury (pag·es 527-9 of the Rec-
ord) that he did not think be had seen :Mrs. Cole since the 
year 1936, but that prior to that time he had seen her two 
or three times a week, that from his observation of her she 
could handle her own business all right, that he thought Mrs. 
Cole was a pretty shrewd business woman, that she was 
talkative, not subject to different frames of mind, but gen-
erally about the same type of woman ; that she seemed to 
know everything that went on in Williamsburg. 
William J. Hanrahan was introduced as a. witness by pro-
ponents and testified that he had lmown Mt·$. Cole aibout 
twenty ... five years, and had worked for her and tha.t during 
the last four or fhre vears had seen her at least twice a 
· weelq that he did not l~now he had been included in her will 
until after her death and then the jury was eJ{cused and offer 
of proof was made which appears on pages 531-4 of the rec-
ord, the witness testifying in substance, in the absenee of 
the jury, that he never heard her say anything about dead 
people coming· ,back and walking and singing around her 
bed; that he a.I ways thoug·ht she was very capable of· taking 
care of her own ,business; that she had never talked to him 
about making a will; that she· wa.s very strong willed and 
couldn't .be persuaded to do anything she didn't want to 
do. · 
B. I. Jensen waA introduced as a witness by proponents 
and testified that he was treasurer of the Citv of Wil-
138 liarilsburg ""and County of James City; that he collected 
taxes from Mrs. Cole; then a question was propounded 
as to her mental capacity to which question opposing eounsel 
objected and the court sustained the. objection, to which rul-
ing proponents excepted and the jury was excused; a ... ,d 
thereupon the witness (R., pp. 537-41) testified in substance, 
in the absence of the jury,_ that from the wa.y Mrs. Cole 
handled her affairs witness thought she was very capable 
·of handling and taking care of her own business; that she 
would either send l1im wor~l or a post card when she was 
ready to pay her taxes and he would go to her house and 
collect from her inc.a.sh._ That she generally had her tax state-
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and had her money ready, probably to the penny; that he 
generally found her in a uniform frame of mind and that 
she never talked to him about dead persons coming to see 
her or to walk around her bed or to sing to her. . 
George F. Rogers was introduced as a witness by the pro-
ponents and testified that he had known Mrs. Cole since ·he 
was a child; that until he was about 16 or 17 years old he 
saw her almost every day and subsequent to that he saw 
her about onc.e a week; and then a question was propounded 
as to her mental capacity; opposing counsel objected and the 
objection was sue:tained and an eX:ception was noted, and the 
jury was. excused, and thereupon the witness (R., pp. 544-6) 1 
testified in substance~ in the ahsen.ce of the jury, that Mrs. 
Cole was £ully capable a.t all times of handling her own busi· 
ness, and taking care of her own . affairs, that she always 
seem eel to be -in the same frame of mind; that he did 
14* not think "she could be persuaded in anything"; that 
she was quite •generous, that he ,had never heard her 
talk aibout the dead appearing· or persons walking- around 
her bed or sin~;ing at nig·ht and had '' never heard that.'' 
It was stipulated between c.onnsel (R., pp. 546-7) that the 
testimony of Mrs. Edward Banks given at a. former trial 
should be put in the record as tender of proof as to what 
this witnes~ would testify, and hence this witness testified 
in substance, in the a.bsence of the jury (R., pp. 548-53), tha.t 
she first met Mrs .. Cole in 1931 and was well acquainted with 
11er from that time until her death; saw her about once a 
week. Q.'.Oiug- to her house primarily to purchase milk,· egg::, 
and chickens; that Mrs. Cole was liberal and generous and 
that she seemed to be gfad to have people come to see her, 
tl1at her conduct and attitude were. uniform most of the time; 
that she had never heard her talk about her property or 
what she was going to do with it; that witness 'did not have 
any prior intimation that Mrs. Cole was going· to make two 
of witness' rhildren beneficiaries; that she did not know of 
tbis until after her death; that on her vhdts to Mrs. Cole 
the latter would talk o.f flowers, vegetables and gardening 
and things of that kind; that she talked quite a bit; that 
'' she had pecmliar ideas about things, I think, hut I think · 
she was herself"; th.at she had mental qualifications to han-
dle her own business, that she could not be influenced bv 
others, that she had a firm. mind and strong will. Due to the 
ruJing· on the admission of rebuttal testimony, the proponents 
W(lre prevented from presenting to the jury the evidewte of 
this witness, Mrs. Banks. · 
15* ·ii<Emily Ha.U was introduced as a witness by pro-
ponents, and she testified she was an in~truetor at the 
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College of William and Mary; that she J1ad known Mrs. Cole 
between five and eight years; saw her on an average of a.bout 
once a: week, and thereupon a question was propounded as 
to Mrs. Cole's mental capacity; opposing counsel objected, 
the objootion was sustained, exception noted, and the jury 
was ~xcused, and the witness testified in substance, in the 
absence of the jury (R., pp. 5-57-60), that she thought Mrs. 
Cole was mentally able to make her own busiues~ contracts, 
that she was a. high tempered woman but seemed normal as 
far as the witness could see; that she would get excited about 
her cows getting lost or somebody trespa~sing on her place, 
a.nd took incidents of that kind very seriously; that she wa.s 
alwnys pleasant to the witness; witness never heard her say 
anytJ1ing· about dead persons coming back to her room or 
:-,inging around her bed at night; that she told the witness 
she wanted to make her will and later told her i;;he had made 
the will, and that "she had left her property to someone in 
"\Villiamsbnrg that was capable of taking ca,·c of it", except 
for some bequests to relatives; that Mrs. Cole did not tell 
witness to whom she had left the property; ''she told me it 
(the will) had been made and was satisfactorily made. Things 
were left the way she wanteq them left.'' Mrs. Cele told wit-
ness she wanted witness' ,brother to draw the will, but wit-
ness did not rem.ember her sending~ by her a message to her 
brother. Witness thoug·ht Mrs. Cole was a very determined 
person, and when she made up her mind it was made up 
absolutely. 
16"' /jWilliam F. Rogers was introduced as a witness by 
proponents and testified that he knew Mrs. Cole from 
· tbe time he could remember up to her dcnth; that at Ol!e 
time he lived less than a mile from her, and then a question 
was propounded as to Mrs. Cole's mental capacity, to which 
opposing counsel objec.ted; objection was sustained and ex-
cepted to, and the jury was excused, and the witness testi-
fied in substance, in the absence of the jury (R., pp. 564-70), 
that Mrs. Cole was capable of handling: her o~ business; 
that she was a person who would and could talk on a Yarietv· 
of !i'll bjects; that he had nevm· hcartl of her talking- a.bout 
dead pe'rsons coming back, or bein°: in her bedroom at night 
or ,ingoing around her bed, that he hRtl "never heard of such 
a foolish thing· as that'_': that 11(~ was rip:ht nnwl1 surpTised to _ 
learn tlla.t someone said that Mrs.' Cole had hallucinations 
of that type; witness c).id not know "vVhere any such a thing 
could have originated"; that· he thought she had business 
ability enough to make her will as she saw :fit; that she 
could not be easily persuaded to do something she did not 
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The judge of the trial court appa.rently ruled tha.t in n 
will contest the proponents assume the risk of presenting too 
much evidence in chief, and if they do present more evidence 
than is absolutely necessary to make out a prima facie case, 
that constitutes an election to present their whole evidence 
in chief, both as to mental capacity and undue influence. We 
submit there is no reported c.ase in Virginia supporting that 
view, that the cases now to ,be cited support the coutrary view, 
· hence the ruling was unsound and erroneous. 
178 *In Ru.st v. Reid, 124 Va. 1 (24) the contestants as-
signed as error that the trial court refused ''to compel 
the proponents of the will to put on all their evidence in chief 
as to the sanitv of Rust.'' Tlhe printed record of the ease 
shows, at page 148, that at the coiiclmdon of proponents' evi-
dence in chief, the attornev for contestants inquir~d whether 
proponents had any additional evidence on mental capacity, 
and moved that they should be required to put on all their 
evidence at that time, which motion was overruled by the 
trial judge. That was assigned as error, and this court, speak-
.ing tbroug·h Judge Burks, held: ''They (proponents) had the 
option to introduce their evidence as to the testator's sanity 
in chief or in rebuttal.'' 
In Hentz v. TValla.ce's Admr., 153 Va. 437, the proponents, 
in presenting their evidence in c.hief, introduced twenty-four 
witnesses whose testimonv covered about two hundred and 
fifty typewritten pages, and later, after the introduction of 
contestant's evidence, proponents offered evidence of six ad-
ditional witnesses in rebuttal: counsel for contestants ob-
jected to this additional evidence on the precise grounds as-
signed by c<;mnsel in the in~tant case, and in addition alleged 
that contestants had been prejudiced by rP.ason of the fact 
that they had called Dr. Beverley R. Tucker who "was ex-
amined on all the evidence on a hypothetical question'', and 
that Dr. Tucker had been excused. The trial judge promptly 
overruled the objection and permitted the ·additional evi-
dence. See page 475 of typewritten record of that case. A 
writ of error was applied for and this alleged error was 
· 18* one of the errors asshi,ned in the petition. See page 17 
of typewritten •petition. The writ was denied by this 
court and a per curiam opinion' was rendered. In disposing of 
this assignment the court said on page 448: ~· 
"The order of introduction of testimony is a matter rest-
ing· in the sound judicial discretion of the court. When the 
proponents had shown the due execution of the will, they 
might ha.ve rested, and, after the contestants had introduced 
12 Supreme Court of Appeals of Virginia 
. all of their evidence, brought out in rebuttal anything perti-
nent tending to show the sanity of the testatrix.'' 
In Forney v. Ferrell, 4 ,v. Va. 729, as to the dep.osition of 
a witness offered in rebuttal, the court said: "The only ques-
tion is, whethe·r it should have been offered in ehief, or wheth-
er it was competent as rebutting eviden~e. And it would seem 
that no solid objec.tion c.ould be urg-ed against its admissi-
bility to rebut the evidence of the defendants in the issue, 
tending to show undue influence and want of testamentary 
capacity in the testatrix. There was error, therefore, in ex-
cluding· it." 
. It will be seen that the. last two cases are directly in point 
ap.d hold clearly that even as to the question of mental cava-
, . city, pi:oponents may present a pa.rt of their evidence in chief 
. ~, .. aµd the balance in rebuttal. On the question of undue in/lit-
.. ... -.. -·):nee, it is too clear to admit of doubt that the burden is al-
ways upon the c.ontestant to establish undue influence, a.nd 
the propounder is only required to bring forward evidence 
to· repel that offered by the contestant. See: Wallen v. 
19*. TV allen, 107 Va. 131, 57 S. E. 596. · 
·*Thornton v. Thornton's Executors, 141 Va. 232. 
Hence as to undue influence certainly the propounder is 
not required to anticipate in his evidence offered in ehief 
all the evidence which the contestants may offer on the sub-
ject of undue influence, merely because there is some evi-
dence offered by the propounder in chief bearing on the ques-
tion of undue influence, and denying its existence. We deem 
it unnecessary to cite adclitiom1.l authority to support this 
contention. · 
A reading of the rejected·. evidence will disclose that much 
of it should have been considered by the jury not only in 
determining the question of mental capacity, but also whether 
a.nv undue influence and fraud existed in this case .. 
if it should be a.rgued that the order of introduction of evi-
dence lies la.rgely in the dise.retion of the trial court, a.nd for 
that i·eason its ruling in this case should not be disturbed, 
we submit that the. ruling should be reviewed and revers_ed 
if (1) the discretion has been arbitrarily exercised, or (2) 
it ha.s resulted in prejudice or injury. In this case, it is not 
1nerely a question of order of introduction, but whether cer-
tain important and material evidence should have been ex-
cluded. For counsel for the proponents had no warning- of 
the views of the trial court on this point until it was ... too 
late to present the evidence in chief, and a casual' reading· 
of the evidence rejected will disclose . tba:t proponents were 
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• the jury. In his written opinion, referring to this rejected 
-eyidence, Judge Weymouth says (R., p. 42): 
''Tillis evidence, while it might have been of great 
20* •value to the proponents, would have been in the lig-ht 
of what had been previously put on, only cumulative.'' 
We agree with the trial judge that the rejected evidence 
would have been of great i,aliie to proponents, and do not 
agree that it was only cumulative. We deem it unnecessary 
to point out in detail wherein the evidence is not cumulative; 
it will b~ sufficient to ask the court to re.ad the evidence of 
Mrs. vVayne Lovelace, l\iliss Emily Hall, Edward · Banks and 
others, which ·was rejected. Moreover, a great deal of evi-
dence in every will case is necessarily of a cumulative na-
ture. 
2. Errors in Instructions 
The trial court erred in giving . the sixteen instructions 
tendered by contestant. Some of these instructions are more 
objectionable than others. In order to avoid making this pe-
tition too lengthy, it will he n~ccssary to point oµt and em-
-phasize only the more serious objections, treating the others 
only .briefly, but petition~rs do not· intend by this to waive 
:any of the objections noted. 
2 (a.) 
Instruction B (R.., p. 589) reads as follows~ 
'' The court instructs the jury that Mrs. Cole had the right 
to change, revoke or destroy her will at any time and if you 
believe from the evidenc.e that after the alleged will had been 
made by Mrs. Cole, she advised Fred R, ·Savage that she had 
,decided to cl1ange the terms thereof and that she requested him 
to bring· the will to her in order to destroy it or to 
21 • cliange the •terms thereof, and that Savage had the 
possession of the will, actual or constructive, and he 
refused or failed to deliver the same to her as requested, you 
may consider this . eyidl1n(}e as bearing upon the·. undue in-
fluence or fraud, if.:any.,_ of the said Fred R. Savage."' 
Objections thereto GR., -P· 579): (l) There was no evi-
. ~ence, certainly no valid evidence, upon which to base this 
instruction; · and ( 2) even if there were such evidence, the 
instruction was objectionable because the chief effect of it 
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wis to give undue prominence and emphasis to particular 
evidence. 
The only evidence upon which this instruction is based 
is that of Mrs. Mary Otey, a niooe of Mrs. Cole and hence 
a witness interested in the result of this case. Mrs. Otev tes-
tified (R., p. 308) : "I heard her (Mrs., Cole) tell him (Fred ,/ 
R. Savage) she wanted him to send a lawyer back to change . 
her will because she wasn't satisfied, and she didn't want 
the same lawyer that made the other one.'' 
Mrs. Otey testified Mrs. Wedge was with her at Mrs. Cole'·s 
on that oceasion and Mrs. Wedge testified (R., p. 400): ''She 
(Mrs. Cole) never said anything to me about the will, but I 
heard her tell Mrs. Otey she wasn't satisfied with 
her will, she wanted it changed. And I heard her 
say that she would like to have Mr. Savage, or she had 
asked l\fr. Savage, to bring· a lawyer and have the will 
changed, and not bring the same lawyer she had before1 he 
had before, because she didn't feel satisfied with him.'' 
22* ~rn answer to a question whetller l\fr. Savage was pres-
ent on that occasion, Mrs. Wedge answered "no", say-
ing she had never seen him there. Fred R. Savage positively 
denied that Mrs. Cole notified him that s4e wished to change 
her will -or requested him to bring another attorney for that 
purpose (R., p. 561). -So there is no evidence whatever tha.t 
Mrs. Cole '' requested him to bring the will to her in order 
to destroy it or to change the terms there.of", or that "he 
refused or failed to deliver the same to her as requested.'' 
And at best· there is only a scintilla of evidence that Mrs. 
Cole said she wislied to change hP-r will; and such as it is, 
it is- not valid or admissible for the purpose of establishing 
undue influence. "Declarations of testator are not adrniss11,1t:1 
to prove that he was unduly influenced. 2 Lead. Cas. in Equity, 
1283." Hartman v. Strickler, 82 Va. 225 (231). 
In Wallen v. Wallen, 107 Va. 131, Judge Keith, speaking 
for this court' said {p .. 157): 
''We are of opinion, therefore, that declarations of the 
testator, not made c.onternporaneonsly with the execution o:f 
his will, are relevant evidence, to show his feelings and affec-
tions towards the natural objec.ts of his bounty; his mental 
condition .as reflecting upon his testamentary capacity, but 
are not admissible to establish the substantive fact of undue 
influence. '' 
In reaching· the above eonclusion, the court approves an 
opinion by Mr. Justice Living·ston, in Jackson .v. Kniffen, 2 
.Johnson (N. Y.) 33: · 
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''0n more mature reflection, I am satisfied that they 
23• were properly rejected. Besides the danger of tam-
pering with a person who may be known to have·made 
his will; of fraud, in makh1g· use of some loose and unguarded 
\ expression to set it aside; and of perjury, in fabricating deo-
\ larations, which may never have been made, and thus re-
, voking a will by parol, the right of c.ross-examina.tion is in-
\ valuable, and not to be broken in upon.'' 
The instruction B was also objectionable and erroneo-q.s 
because it gave undue prominence to particular facts. The 
observations of Judge Keith in ·wallen v. i"Wallen, supra, are 
again applicable to this ease (p. 157): 
'' There are maJ1y other instructions to which objection 
was taken. Some of them are unnecessary, as being iterations 
of propositions of law already sufficiently presented; some 
of them are objectionable as giving. undue prominenc.e to 
particular faets.-But we think we have said enough to indi-
cate our view of the la.w." 
'' The court, as a ·rule, ought· not to emphasize evidence · 
tending to prove particular facts in the case {N. Y. P. ft N. 
v. Thomas, 92:, Va. 606, 609, 24 S. E. 264) nor to stress the 
lack of evidence a.s to a particular fact." Belote v. Common-
wealth, 135 Va. 468, 471. · 
Also consider the following from Vol. 1, Instructions for 
Va. and West Va .• p. 20: 
11
"The scintilla doctrine, heretofore prevailing in Vir-
24• ginia, by which the court was compelled to give an in-
struction if there was any evidence at all to support it, 
is repudiated in criminal ·as well as in civil cases, and an in-
struction must be refused where the evidence upon which 
it is based is clearly insufficient to sustain a verdict. Likewse 
instructions based upon exceedingly meager evidence must 
be refused.'' Citing in support thereof: C. db 0. R. Co. v. 
Stock, 104 Va. 97 (108). 
Assignment of F:rror .dJ (b) 
Ins true.ti on D (R.., p. 590) was erroneous in that ( l) there 
was no evidence to justify or support this instruction; and (2) 
even if there were such evidence the instruction was objec-
tionable because it singled out particular evidence not de-· 
·.U« . . , 
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cisive of the case and the chief effect of it was to give undue 
prominence and emphasis to an inference which the con-
testants desired the jury to draw from vague. evidence as to 
alleged mental weakness. 
'' In will contest on :ground of undue influence ·and fraud, / 
an instruction which singled out particular testimony and / 
submitted to jury the que~.tion of testator's age and mental 
and physical condition a.t date of will, thot!g"h that issue 
was not involved jn the case, should have been· refused.'' 
Ebert v. Ebert, 120 Vv: Va. 722, 200 S. E. 831. 
J ' 
1 Pa.ge on Wills, p. 328 : 
'' That a less degree of inflnei:ice will ove.reome the free 
agency of a weak man than of a strong nian was said to be 
a matter of fact, founded on common experience, which 
25• a jury may consider; *b'Ut not a principle of law upon 
which the court should char.ge the jury.'' _(Italics ours.) 
· Assignment of Error 2 ( c) 
Instruction F (R., p. 591) was erroneous ,because (1 ) there 
was no evidence to justify this instruction, and (2) moreover, 
the instruction is particularly objectiona·ble because its lan-
guage gives improper emphasis to circumstantial evidence 
as applied to the facts of this case. 
The language of this instruction is taken from the opinion 
of this court in Cnlvepper v. Robie, 155 Va. 64, at page 86. 
As an abstract statement of l3iw the instruction is no d-0ubt 
s·ound, but '' instructions which announce mere abstract prop- · 
ositions of law, however, correctly should not be given when 
there is no evidence in the case upon which they c.ould be 
predicated." 1 Instructions for Va. and W. Va. p. 21. Th~re 
is no evidence in this case, such as existed in the Culpepper 
·Case, of conduct or acts which justified an instruction of 
this character. There is no evidence in this case that Fred 
R. Savag·e persuaded or induc.ed the testatrix to do anything. 
His only off ensc ,vas ,that he was engaged in the banking· 
business, that Mrs. Cole had a safe-deposit box and savings 
account a.this bank and he was a friend! of thirtv vea.rs stlnd-
ing, and he acted as messenger for her in maid~g and e1n-
veying- to Channing· M. Hall, attorney, the memorandum for 
the preparation of her will. He was not present at the. mak-
. ing· of the will, and there is not the slightest evidence 
26* *that Fred Savage did any act to create a feeling of 
animosity by Mrs. Cole against her relatives or to in-
\ 
\ 
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fluence her in any way. And yet by this instruction the jury 
was told that "undue influence is usually shown by results·", 
and the jury obviously thought that undue influence was to 
be conjectured and presumed from the mere fact that Fred 
R. Savage and his son received substantial legacies under 
the will. 
Assignment of Error 2 ( d) 
Instruction G (R., p. 592) was confusing and misleading, 
and it erroneously told the jury that it requires greater ca-
pacity to make a ·will than it does to understand and conduct 
'' other transactions.'' · 
This instruction was copied almost verbatim from in-
struction 5-a given by the trial court in Culpepper v. Robie, 
su,vra, but it does not appea.r from the opinion in that case 
that this instruction was assigned as error, and the opinion 
of this oourt does not specifically approve the instruction. 
·we stJbmit tha.t the instruction is badly expressed and is 
misleading. 
Ass-i,qnment of Error 2 ( e) 
.Instruction H (R., p. 59·3.) reads as follows: 
'' The court instructs the jury that if you believe from 
the evidence that ·at the time the will in question was made, 
],red R. Sa.va.ge stood in a relation of trust, confidence. or 
dependence towards Mrs. Cole and that by her will she left 
the bulk of her estate to the said Fred R. 1Savage and his son, 
this in itself raises a presumption of fraud and undue in-
fluence, which must be overcome "'by satisfactory evi-
27*" denee before the will should be allowed to stand as the · 
true last will and testament of the testator.'' 
This instruction was erroneous because ( 1) there is no 
evidence that Fred R. Savage stood in such a relation of 
trust, confidence or dependenre towards Mrs. Cole as would 
justify this instruction, and (2) the supposed facts recited 
in this instruction do not as a matter of law raise a pre-
sumption of fraud and undue influence. 
It is assumed that this instruction is based on instruction 
(7-a.) which was given by the trial court in Cu.lpepper v. 
Robie. supra, 155 Va.-72, but it will be noted that the majority 
opinion of this court in the Culpepper Case criticized the 
instruction, stating- it was too broad and sweeping, and that 
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'' a more accurate statement would be that these are· circnm-
. sances from which undue influence mav be inferred, but are 
not alone sufficient to establish fraud. i', The dissenting opin-
ion of Mr. Justice Epes said : 
'' Instruction No. 7 -a, though it follows closely the lan-
guage of some opinions of the Supreme Court of Appeals of 
Virginia and of other courts, does not, in my opinion, state 
a correct rule of law. The facts therein recited do not, as 
a matter of law, raise a presumption of fraud and undue 
influence. They are merely facts which, along with other 
facts, may warrant a jury in inferring that the beneficiary 
has been g"Ililty of fraud and undue influence; and it was 
error to have told the jury tha.t the facts recited in instruc-
tion No. 7-a raised a presumption of fraud and undue in-
fluence. The majority opinion appears to recognize that this 
is true, ·but apparently takes the view that it is harmless er-
ror.·'' 
*Moreover, instruction H does not even conform to 
28* the instruc.tion given in the Culpepper Case, but omits 
the rather important condition that the jury must also 
believe from tl1e evidence that the testatrix previously ex-
pressed an intention to otherwise dispose of her property. 
In the Culpepper Oas~ there were two previous wills both 
inconsistent with the contested will. In the present ease the 
only evidence that Mrs. Cole had expressed . a.n intention to . 
leave the farm to Mrs. Otey, is the evidence of Mrs. Otev her-
self and her friend, Mrs. Wedge. And as shown above on 
pages 22-23 of this petition, evidence of the verbal declara-
tions of the testatrix are not admissible to establish the sub-
stantive fact of undue influence. llenc.e, even if instruction 
7-a in the Culpepper Case correctly stated the law, a simi-
lar instruction could not be properly given in this case, for 
there is no valid evidence that Mrs. Cole had ever expressed 
ari intention inconsistent with the will now being contested . 
..Assignrnent of Error 2 ( f) 
Instruction I (R., p. 593) should not have been given, be-
cause it is in part a. repetition of instruction D also requested 
by contestant, and the objections made to D also apply to 
this instruction; (1) There was no evidence to justify this 
instruction; (2) even if there were such evidence, the in-
. _struction was objectionable because the chief effect of it 
was to give undue prominence and emphasis to an inference 
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dence as to alleged mental weakness; and moreover (3) 
29"" the last sentence of the instruc.tion was objectionable 
booause (a) *it appears to assume the mental weakness 
of Mrs. Cole, and (b) the erroneously supposed fa.ct of men-
tal weaknes~ does not as a matter of law create a presump-
tion of undue influence. 
It is understood that counsel for contestant rely upon 
Redford v. Booker, 166 Va. 561, 185 S. E. 879, as authority-
for this instruction. Counsel appear to have taken two ex-
tracts from the opinion in that ca.se and framed an instruc-
tion, stating an abstract principle of law, which is objec-;:. 
tionable for the reasons set forth a.bove in the preceding 
paragraph. See authorities cited under assignment 2 (b) 
above. Moreover, the facts of Redford v. Booker are so dif-
ferent from the facts of the instant case that the former 
can not be properly cited as authority for this ease. In the 
Redford Case, Tyler, the chief beneficia.ry, was the only one 
who had any information as to the actual drafting .of the 
will, anci he was present at its execution. Less than a month 
before, Mrs. Redford had executed a power of attorney giv-
ing to him complete control ov.er her estate, and the court 
also found that after a slight stroke in 1930, there was a 
".steady physical and mental deterioration", and she ''bent 
to all the winds that blew", and most important of all, there_ 
was evidence as to the mysterious disappearance of three 
previous wills, in none of which were the Tylers mentioned; 
We submit it is plainly error to take a quota.tion from the 
court's opinion in such a case, which states an abstract prin-
ciple of law applicable to that case, and use it as an instruc-
tion to the jury in the present case. The effect of it was ·ob-
viously to create an impression on the jury, that the court 
thought that the menta] weakness of testatrix was *es-
30* tablished and that that in itself raised a presumption of 
undue influence. · · 
AssilJnment of Error 2 ( g) 
Instruction ,J-1 (R., p. 594) was objectionable because the 
chief effect of it was to direct special attention and emphasis 
to particular evidence; also it may have created upon the 
jury the impression that the court was telling them that the 
mere passing of the i11form.ation or memorandum from Sav-
age to Hall constituted eviclenee of undue influence. 
In Scarboroitl}h v. Scarboroit.Qh, 185 Ala. 468, 64 !So. 105, 
the defendant, who was chief beneficiary "made a. niemo~ 
randum of her (his sister's) wishes and by her direction" took 
it to a lawyer; and as to this the court said (p. 474) it ''was 
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nothing more tlJan the merhanical performance of service:; 
requested by testatrix; and could have had no tendency to 
impose defendant's will upon testatrix in any respect. A sug-
gestion of tl1at sort looks 1ike a slender thread on which to 
hang a great doctrine." 
Assignment of Error 2 (h) 
I 
Instruction O (R., p. 595) was erroneous because (1) there 
was no evidence that the will was contrary to natural justice; 
and (2) even if there were such evidence, it was error to tell 
the jury that they should consider the nature and character · 
of the wiU; and (3) it was clearly error to direct special at-
tention and emphasis to the nature and character of the 
will, unless the jury were told in ~he same instruction that 
even tboug·h they believed from the evidence the will was 
contrary to natural justice, they could not find from 
318 that evidence alone that th~ *testatrix was controlled 
by undue influence or ·was wanting in testamentary ca-
pacity. 
It is understood that contestant relies on H u,/f v. Welch, 
115 Va. 74, a.s authority .for this ·instruction, but it will be 
noted that in that case the court did not tell the jury that they 
should consider the nature and character· of the will, but 
merely that they had the ri,qht to do so. VI e submit that the 
use of either phrase offends against the rule that the court 
shall not direct Rpecial emphasis to particular evidence, but 
the use of the word "should" constitutes a greater breach 
of this sound and beneficial rnle. 
In TifT alien v. }Vallen, supra, this court said: 
'' The nature and chai~acter of a will mav · be considered 
as a circumstance, along with all other circumstances, affect-
ing the testamentary capacity of the testator and the question 
of undue influence, but cannot of itself be sufficient to esta.b-
. lisll the want of testamentary capacity, or that the testator, 
in the execution of his will, was controlled bv undue in-
fluence.',. " 
'' The fact * • «, that he (testator) preferred stranger~ to 
llis blood to relatives • * * does not of itself establish undue 
influence." 1 Page on ·wills, p. 337. 
"Where a testator has legal capa.city to make a w111. he 
has the legal right to ma..\e an unequal, unjust o:r unreason-
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*Why should the jury be instructed in the form of .a 
32~ command that they should consider the nature and char-
acter of the will, when, even tho11~li .the jury may think 
tlu~ w·i11 iR contrary to .natural .. :µstic& ( which we deny), the 
jury cannot find from that fact alone that the testatrix was 
oontrolled by undue influence or was wanting in testamentary 
capacity¥ Of course the jury should consider all the evidence,· 
but an instruction should not single out particular evidence, 
indecisive in itself, and tell the jury that they shoitld consider 
that particular evidence, as if it were weµ nigh oonc.lusive 
in determining the merits of the case. We submit that, under 
the facts of this case, it was error for the court to instruct 
the jury that they should consider the nature and character 
of the will, etc., a.nd certainly, it was e-rror to so instruct the· 
jury, unless they were also told in the same instruction that 
even though they may believe from the evidence that the will 
was contrary to natural justice, they cannot find from that 
evidence alone that the testatrix was controlled bv undue in-
fluence or was wanting in testamentary capacity: 
Assi_qmnent of Error 2 ( i). 
Instructions P and R (R., pp. 595-6) were neither justified 
by nor applicable t<? the evidence in this case. They could. 
·only have misled the jury into believing that the jury could 
find that undue influence existed from the mere fact that 
Fred Savag·e was a friend of te~tatrix and an officer of ihe 
bank where she did business, and that he assisted her on two 
or three occasions in completing certain business tra:ns-
.33* actions, and the fudher fact *that he delivered the mem-
. orandum to .Channing· M. Hall and he· and his son were 
given substantial legacies under the wiH, without other evi-
dence as to alleged undue influence. Under the facts of this 
case. these instructions invited the jury to speculate and let 
their imaginations run wild a.nd to imagine the existence c,f 
undue influence, without any real evidence, t1wreof. 
Instruction P appears to have been taken from 2 Harrison 
on Wills and Administration, form 173. which cites as basis 
therefor ~ection 87 ( 6) of the text, found in volmne 1, at page 
157. Seven Virginia cases are cited in support of this text; 
none of which avpears to involve the validity of a. will. All 
the cases involve fraudulent deeds or other transactions inter 
"1Jivos. 
In Scarborough v. Scarboro1igh, 185 Ala. 468, 64 So. 105, 
it was s,ta.ted that the ease of a gift inter vivos to one occupy-
ing a. position of trm~t towards the donor is inherently differ-
ent from that of a beqitest to one occupying such relation, 
\ 
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the court observing, "In the cas.;3 of a gift inter vi1:os the 
donor denud.es himself, while in the case of a testamentary 
gift he has the satisfaction pf disposing of that which he 
can no longer use.'' Hugiienin. v. Baseley, 2 White & Tudor 
Lead. Case 1276. 
In the case of a. testamentary gift, the one making the gjft / 
has· :finished his earthly course, ancl has derived all possible _ 
benefit he can derive from the land or other p·rO-perty given. 
He has to pass it on to some one and the fac.t that he gives 
the property to a friend rather than a blood relative is 
34° no evidence of fraud, *and this is particularly trt1e 
whe;re the complaining relative is not a descendant of 
the testatrix. . 
This distinction was also noted in the Scarborouoh Ca.w, 
su,pra, the court observing: 
'' Irregularities or pr~f erenees . in. bequests. do not sig11ify 
in themselves anything except the desire of the testator. In 
the absence of other evidence, inequality would not of itself, 
be a circumstance of the slightest consideration- against the 
validity of a will. More especially would this be true in the 
case of collateral kin, but even in a case of direct descent it 
would not be a circumstance of suspicion without something 
else.'' 
.A.ssignnient of Error 2 (h). 
Instruction U (R., p. 597) rea(ls as follows: 
"The court instructs the jury that the burden is upon the 
proponents of the will in this case to establfah the paper 
writing in question as the true last will and testament of Ida 
S, Cole.'' 
This instruction was erroneous because the burden was 
upon contestant to establish undue influence, and not upon 
proponents; and the alleged existence of undue influence was 
the main issue in this case. An instruetion similar to the 
foregoing was given in Culpepper v. Robie, supra, but it does 
not appear from the opinion in that ease that the granting· 
Qf that particular instruction was assigned as error, and 
hr.nee it is doubtful whether the Culpeppe-r Ca1w ma.v be con-
sidered as approving that instruction. · 
In Wallen v. iWallen., 107 Va. 131, an instruction was dis-
approved, because of language similar to indtructi.on in this 
oa.se~ a.Ithough the first portion of thP. instruction correctly 
~tated the la,w, Judge Keith saying (p. l50): 
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'' That burden is always upon him who alleges fraud .. 
3511 •In the case supposed, that bnrdeu would have been 
mei and sustained, and to conclude that instruction with 
the statement that 'the burden of proof in this case lies upon 
said propounder, to satisfy the jury by ov.iclenco that the 
paper writing propounded is the last will of a free and 
capable testator,' makes the instruction, taken as a whole, 
misleading and erroneous, because it leaves upon the pro-
pounder the burden of disproving the exercise of undue influ-
ence in procuring the execution of the will.',. 
In Core v. Core's Adm't·s., 139 Va. 1, it was held that where 
there is no evidence upon which an instruction on undue in-
fluence c.ould be fairly based, the trial court was correct in 
refusing an instruction offered l1y the contestants upon the 
suJbject of undue influence and definitely instructing the jury 
that the question of undue influence was eliminated from the 
case. 
Assignment of Error 3. 
The Trial Court Erred in R.ef using to Set Aside the Verdict 
As Contrary to the Law and the Evidence, and to .Enter 
Final Judgment Sustaining the Last Will of Ida S. 
Cole, Deceased. 
Mental Capacity. 
The bill of complaint attacked the will of ·Mrs. Cole on 
two g-rounds: (1) Lack of testamentary capacity, and (2) 
undue influence. In 'View of the action of counsel for con-
testant in practically abandqning the claim that :Mrs. Cole · 
was incompetent to make a wi~l, it is assumed that it will not 
.be necessary to discuss at length the. evidence as to mental 
incompetency. T.his action taken by counsel is shown in the 
written opinion of the court, made. a part of the record, pages 
39-44. On page 40, the following appears: 
36=i *"During the trial of the case, howeYcr, tho contest-
ants practically a:ba.ndoned tl1e second g·rouncl, and they 
stated that they would rely upon undue intJuence nnd pre-
sumption of fraud.'' 
The evidence in this· case as to mental incompetency is 
meager and vague. Several witnesses, all laymen, expressed 
opinions that she was incompetent, but failed to state ma-
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terial facts to justify the opinions, with the possible excep-
tion of the testimony of Mrs. Otey and the negro witness, 
Winnie Southall, that Mrs. Cole had hallucinationR. It is in-
teresting to note that of the seventeen witnesses produced 
by the contestant, only Mrs. Otey and the negro .Southall 
testified that Mrs. Cole had hallucinations. W. B. Wilson tes- ' 
, tified (R., p. 252) that at times she was all 1·ight and a.t times 
she ''was off''; that 011 one ocoosion abont sixty cows g·ot 
into fifteen acres of her corn and hay, and '' destroyed and 
broke down right smart of her corn and tore a lot of her hay 
to pieces" (R., p. 257). And because she used profanity on 
that occasion he thought she ''was off''!! 
R. H. Gilliam ()l.., p. 272) testified she was "weak-minded" 
and not capable of taking care of any business, and his only 
spooi:fic testimony was that '' she liked to have somebody t..o 
advise her. " 
The testimony of L. T. Richardson (R., p. a23) and L. P. 
Trice (R., p. 435,) is of little value except to show t11at Mrs . 
. Cole thought that her Ron Robert's work as magistrate was 
taking too much of his time and was interfering with his 
work on the farm, and she frequently became angry when· 
L. T. Richardson, the game warden, cam<! to see him about 
a warrant. · 
37,ir, *J. B. Vaden, a witness p,roducecl on behalf ,.,f- con-
testant testified (R., p. 330) that Mrs. Cofo ''was never 
very bright at school, didn't learn very murh and she never 
attended a great deal"; that he had not seen a great deal of 1 
her in the last twenty-five years, but admitted .nnder cross 
examination· that on one occasion he was interested in buy-
ing Mrs. Cole's timber and went there and looked at it and 
would have ]?ought it from her if she had consented to sell a . 
The balance of the evidence is of, the same vag-ue and in-
definite character, with practically no evidence as to ma-
tr1rial facts tending· to show incompetency. The weakness of 
the evidence caused opposing counsel to '' practically aban-
don" the claim of mental incapacity. 
Thornton v. Thornton's Exors., 141 Va. 232, involved a. 
controversv over the third codicil to the will of ThomaR Tbom-
tpn. The contestant alleg·ed that the testator was mentally 
incompetent, and that undue influence was used. There was 
a verdict and judgment against the codicil, which the Court 
of Appeals reversed. In the course of his opinion Chief 
Justice Prentis said: 
''When a. non-e~pert expresses such an opinion (that tes-
tator was menta.lly incapable), it is settled that his evidence 
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is of little value except so far as he testifies as to facts which 
indicate such incapacity" (p. 237). 
38,. *Tabb v. ·willis, 155 Va. 836, 156 S. E·. 556, involved 
the win of a ,childless widow, seventy-three years old. 
A jury 'Yas impaneled and returned a verdict against the will. 
The proponents moved to set aside, which the trial court re-
. fused to do. The two major questions were want of testa-
mentary eapacity and undue influence. The Court of Ap-
peals reversed the trial court and entered final 'judgment up-
holding- the will. In the course of his opinion Mr. Justice 
Holt said: 
'''V'e have to deal with a. jury's verdict, approved by the 
trial court. So stamped it is entitled to the utmost consid-
-eration~ ·but, under section 6363 of the Code, it does not oome 
to us as on a demurrer to the evidence. 
"In Shoemaker v. Andrewsj 154 Va. 170, 152 S. E. 370, 373, 
Prentis. C. J., cites' with approval this statement of the law 
from Vandenber,q v. Corp., 142 Va. 397, 128 S. E. 561: 'While 
the court might be. compelled to accept evidence given by .the 
plaintiff on a. demurrer to the evidence by the defendant, yet, 
under this seetion ( 6251) and section 6363, such evidence 
need not be accepted, when to do so would strain the cr~dulity 
of the court, and require the · entry of a. judgment contra-
dicted by every other fact and· circumstance of the case. It 
is extreme cases of this sort that the statute was enacted to 
meet.' 
''In Nor.folk Soitthern R. Co. v. H1td,qins, 150 Va. 227, 142 
R E. 409, 411, it is said: 'While we adhere to the rule of 
decision as to the weight that should he given to the verdict 
0£ a jury upon a conflict of the evidence, we are of the opinion 
ihat the language placed by the revisors in section 6363, ''un-
less it appears from the evidence that such judgment, is 
plainly wrong", should not be held to be mea.ningless.' 
"In Meade v. Saunders, 151 Va.. 144 S. E. 711, 712, Judge 
1Ic Lemore said: ' This case is before ns as the· result of the 
exercise by the court of the power conferred by section 6251, 
and while the princ.iples of law to be applied by the app:)lhte 
tribunal under such circumstances are analogous to those 
controlling· demurrers to evidence, they are not entirely the 
· same. Where it c.an be seen from the. evidence as a whole 
that the verdict has recorded a finding· in plain deviation 
from right and justice, the court may, indeed should, set it 
:aside.' See, also, Flannagan v: Mittual Life In.~. Co., 152 Va. 
·3s, 146 $. K 353~ '·' 
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39t1t *Judge Holt also cited a passage from Norfolk d6: 
Western Ry. Co. v. Thayer Co., 137 Va. 294, 119 S. E. 
107, 108, commenting upon ,Section 6363. On subject of undue: 
influence Mr. Justice Holt cited from Core v. Con~'s .Adm'rs.,. 
139 Va. 1, and Jenkins v. Rhoads, 106 Va. 569' and Jenkins 
v-~ Trice, 152 Va. 411, 417 S. E. 251,. adding: · 
'' There is no evidence here which can, by fair implication,. 
be said to suppox·t any such charge, nor is it supported by 
circumstances of evidential value. * * ,ff; 
''Was she of sound mind and disposing memory on Sep-
tember 1, 19271 Undoubtedly at that time she was seriously 
ill. She was weak, emaciated, and emotional, and would 
sometimes weep for no apparent reason. Her heart and kid-
neys were affected, and she_ probably suffered from harden-
ing of arteries. Neither sickness nor impaired intellect is 
sufficient, standing· alone, to render a will invalid. If' at the 
time of its execution the testatrix was capable of recollecting 
her property, the natural objects of her bounty and their 
claims upon her, knew the business about which she was en-
g·aged and how she wished to dispose of her property, that 
is sufficient. Moreover1 those who would impea.c:h a will on 
the ground that the decedent had become incompetent must 
clearly prove that incompetency to exist. ( Citing· numerous 
cases.} 
''If this testatrix could make a good will on September 1, 
we need not concern ourselves about her condition at some 
later time. For the purposes of this case, we may assume 
that she was fond of the contestants and of nll her kinspeople,. 
and further that at times she was irritated with the pro-
ponents, and we may put aside their testimony in every in-
stanM in which there is any conflict, and in every other in-
stance, except where it is. overwhelming·ly corroboratecl. No 
witness for contestants has testified as to r.npacity on Sep-
tember 1.' 1 
Before concluding Mr. Justice Holt cited Thornton v. ThJrn-
tnn's Ex'rs., 141 Va.. 232, a.nd H1.,-ff v . . Welch, 113 Va. 74, to 
show the power of the Court of Appeals over a verdict ap-
proved below, concluding as follows: · 
'' One man should not dictate, chang·e 01· annul another's 
'Will whether in court or out. The preservation of the privi-
le~e of making one's own will brings to the o]d and helpless 
a consideration which might not otherwise always be ex-
tended. to them, and should not ,be.whittled away.'' 
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It is significant that Mrs. Mary Otey and her husband, G. 
W. Otey1 now claim that Mrs. Cole was incompetent to make 
a will, while they both testify that she had made them 
40.a believe *she was going to leave the farm to them, and 
they admitted keen disappointment when the will dis-
closed that the, farm was not devised to Mrs. Otev. In other 
words, their real position appears to be that M/s. Cole was 
sufficiently competent to devise the farm to Mrs. Otey, but 
incompetent to leave it to Fred R. Sava.e;e. 
UNDUE INFLUENC~J. 
We submit that there is no direct evidence whatever to 
sustain the charge of fraud and undue influence, anr1 that 
the alleged circumstantial evidence relied on is not sufficirmt 
to create even suspicion of undue ihfluence, w:hen properly, 
conside·red. and that the jury in this case was obviously led 
into error by the erroneous instructions of the trial court, 
and misconstrued. the instructions. 
There is not the sli!rhtest evidence in this record that Fred 
R. Savage influenced the testatrix to give hini or his son any-
thing under the will by any sort of intimidation or persuasion, 
or that either fa.ther or son even intimated to Mrs. Cole a 
wish that she would do so. There is no evidence from which 
a conjecture of undue influence or· other fraud may be fairly 
drawn. There is no evidence that Fred R. Savage ever did 
the slightest act to create anv feeling of animosity by Mrs. 
Cole against her relatives or that he tried to prevent her from 
seeing- them; or that he dominated her actions. The evidence 
of the subscrihing· witnesses Hall and Pitman was clear 
41 • and not contradicted that Mrs. Cole *read the draft of 
the will carefully and said it was exactly what she 
wanted. and at her specific direction Savage's name was in-
serted as executor. Apparently t11e contestant 1bases her at-
tack chiefly on the charge that Freel R. Savap:e stood in a 
relation of trust or confidence towards· Mrs. Cole, and tl,at 
that alone raised a presumption of fraud and undue influ-
ence, which has not been overcome by satisfactory evidence. 
We submit that so far as the drafting of this will is con-
cerned, Fred R. Savage did not stand in sud1 a relation of 
trust or confidence towards Mrs. Oole as would create either 
a presumption or inference of undue influence. 
As stated by this court in Dearing v. Dearing, 132 Va. 178, 
(189): 
'' On the question of undue influence, Scl10uler on ·wms 
(5th ed.), sec. 239, reads as follows: 'As to undue influence 
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in the usual and less offensive sense, the burden of proving 
affirmatively that it operated upon the will in question lies 
still on the party who alleges it, either by direct proof or 
circumstances inconsistent with fair dealing·. * >111 * . '' In or-
der to set aside the will of a pei·son of soundJ mind,'' observes 
.Lord Oranworth, "it is not sufficient to show that the circuni-
stances attending· its execution are consistent with the hy-
pothesis of its having been obtained by undue influence; it 
must be shown that thev are inconsistent with a contrary 
hypothesis.'' " . 
· '' 'He11ce, it is that isolated and dis-connecte.d circumsta:r.ce8 
are not permitted to outweigh the usual presumption that a 
person of intelligence and capacity who ·executes a will does 
so without imposition or undue influence. T'hus the simple 
fact that the later will modifies an earlier one in favor of 
one who drew it up is held insufficient to overcome su~h a pre-
sumption, or generally that the. testator's draftsman, or one 
whose advice ,:rns sougllt by him, w·as made executor or re-
ceives a legacy under the will.' '' 
42* *Judge West adding: 
'' It is accepted as the law in all jurisdfotions that forg-ery, 
undue influence and fraud in obtaining the testator's signa-
ture to .a different instrument from that which he inte11ded . 
to sign, are offenses too grave to ,be lightly inferred from 
circumstances which are capable of innocent construction.··' 
I • 
We submit tha.t in the Culpepper Case, supra, and in every 
other case in Virg'inia -which has applied the doctrine relied 
on by contestant in this .case, numerous suspfoious facts and 
circumstances, indicating fraud and undue influence, have 
existed, other than some slight connection of the beneficiory 
with the drafting of the will. Fred JSavag·e ~s only connection 
with the preparation of this will was the making of the rongh 
IDf)morandnm and the delivery thereof to Channing M. Hall. 
As stated by the Alabama court in 8carboro1.tgh v. Sear-
borough,, supra, this was "nothing more than the mecha11ical 
performance of services requested by testatrix, and could 
have had no tendency to impose defendant's will upon testa-
trix in any respec.t. A suggestion of that sort looks like a 
. slender thread on which to hang· ~ .great doctrine.'' 
Contestant contends t}lat the fact that Channing· Hall was 
attorney for the bank of which Sava@.'e was an officer, con-
stituted a circumstance strongly indicative of fraud; so much 
so that her counsel persuaded the trial court to emphasize 
this fact to the jury in the form of an instruction. The un~ 
. Thomas D. Savag·e, et al., v. Gracie V. Nute, et als. 29 
-contradicted evidence is (R., p .. 171) that Mrs. Cole requested 
1Savage to get Mr. Hall to draw a will for her. So ucco1·ding 
. to the evidence; Savage had -no other choice than give 
43• the memorandum *to Hall. · Moreover, Hall's uncontra-
dicted testimony (R., p. 66) was that when he went to 
see Mrs. Cole, several persons were there, and one of them 
went up to inquire of Mrs. Cole whether she was 1eady to 
8ee Mr. Hall. There is no evidence tha.t :Mrs. Cole was sur-
prised at his visit or made any inquiry asi to what he wished 
to .see her about. The inference from the evidence is that 
Mrs. Cole was expecting him. There was notl1ing secret 
about this visit. In fact all persons then present in tl10 house 
must have surmised tha.i Mrs. Cole was transacting personal 
business of some importance, even if they did not know the 
nature of the business. It is natural that Mr. Hall should 
lmve refrained from disclosing that Mrs. Cole had executed 
a will; he would have violated professional confidence if he 
had done otherwise. And certainly Mr. Savage had no right 
to g·ive out any inf orma.tion regarding the will in advance of 
:Mrs. Cole's death. 
In Riddell v. Johnson, 26 Gratt. 152, this court ~mstai1.1ed 
a substantial legacy to Thomas is. Bocock, t~stator 's attor-
ney and draftsman of the will, <?JJserv:ing (p. 185): ''There 
is not a.11 item in the evidence in the record to show that :M:r. 
Bocock, by any sort of intimidation or persuasion influenced 
the testator to give him a benefit under his will or that he 
even intimated a wish that he would do so." 
In .]en-kinsv. Trice, 152 Va. 411 (434), the lan~:uage of the 
trial court, which was sp~cifically approved by this court, is 
-applicable to the instant case: 
· '' That J obn Anderson T~ice, whom the testator, Frank 
B. Jenkins, had not previously seen for a number of 
44* months, *wa.s. sent for by said testator to a1d him in 
having his will prepared ; that said Trice wns a near 
cousin and a friend of said testator, but held no other rela-
tion to him; that said Trice took. no part in the preparati1m 
and execution of said \\'ill, except to carry out ·implicitly the 
1<lirections of said testator, including the Ii.taking· of a pa-dial 
written memorandum therefor at the dictation of said testa-
tor. the securing of the services of a skilled draftsman to 
write said will, and the summoning and bring-ing to said tes-
tator of witnesses to attest the execution of said will; that 
each and every, provision embraced in said will was placed 
therein by. the draftsman thereof at the direction of the tes-
tator; that said Trice neither by words nor conduct, arid 
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neither directiy nor indirectly, was re'Spons~ble for the in-
clusion in said will of any provision, or of any part of any 
provision thereof; that said Trice exhibited no secrecy or 
concealment in the part which he had in the preparation and 
execution of said will, except such as wag proper and usual 
in a private and conndential matter such as the making· of a 
will: and that said Triee did not exercise over said testator 
in the matter of said will any undue or improper influence 
whatever. 
"That there did not exist between said testator and said 
Trice any confidential relation in the sense known to the law 
and such as might support a presumption, if such relation 
had existed, of the use of undue influence by said Trice over 
said testator in the matter of said will.'' 
• ~· 
''Hoover Y. Neff', 107 Va. 441, 59 S. E. ·!28,.deals with a 
deed executed in extrmnis by a wife to her husband. It was 
set aside by the trial court. This court hel<l that 'cases or 
that kind plainly turn upon the exercise of actual undue in-
fluence • • ~. not upon any presumption of invalidity,' citing 
Orr v. Pennington, 93 Va. 268, 24 S. E. 928. It was further-
more said that this relationship was a fact to be considered, 
but that it was not suffieient -to raise the presumption re-
lied upon is made manifest by the reversal of the trial court." 
As to the effect and consideration which should be given 
to the verdic.t of the jury, approved by tlie trial court, refer-
. ence is made to citation from Tribb v. Willis, s11,pm, pages 
38-9 of tllis petition. The law in Virginia is tllat where it 
can be seen from the evidence as a whole that the verdict 
has r~corded a finding in plain deviation from rigllt and 
justite, the court may, indeed should, i;;et it aside. rrhere 
45* have *been at least six cases in which tl1is court has 
reversed the judgments of the trial courts ( confirming 
juries' verdicts) and entered final judgments for or against 
the wills which were questioned in those cases. In two of 
them~ Walters v. 1Valters, 89' Va. 849, and Chappell v. TrP-nt, 
90 Va. 849, this court entered final judgments· against the 
wills, althoug·h the verdicts of the juries and judgments of 
the trial courts sustained the wills. In ,Wood v. Wood, 109 
Va. 470, Thornton v. Thornton's Exors., 141 Va.. 232, Tabb 
v. Willis, 155 Va. 836, and :lJfollins v. Cole'lnan, 175 Va.. 235, 
7 S. E. 2nd 877, this court entered final judgments sustaining-
the wills, although the verdic.ts of the juries which heard the 
ca~es and judgments of the trial courts were against the wills. 
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In Wood v. ·wood, S'ltpra, Jud~e Harrison speaking for this 
court said (p. 472) : 
''Before undue influence can be made the ground for set-
ting. aside a deed or will, it must be sufficient to destroy free 
agency on the part of the grantor or the testator; it must 
amount to coercion-practically duress. It must ibe shown to 
the satisfaction of the court that t11e party had no free will, 
but stood in vinculis; and the burden of proof in such a 
ease, as in a case where fraud is charged, is always on l1im 
who charg·es undue influence. Jenkins v. Rhodes, l.06 Va. 
564, 56 S. E. 332; Wallen v.'l-Vallen .. 107 Va. 131, 57 S. E. 596, 
· 1 Va. App. 351; Hoo-i,er v. Neff: 107 Va. 441, 59 ,S. E. 428, 1 
Va. App. 622. 
'' The record fails to furnish any evidence showing any 
specific act of undue influence exerted or attempted to be 
exerted over this testator by anyone· charged with being in 
a ·position to guide his judgment. There is ~othing tending 
to show that anything was said or done, directly or. indirectly, 
to control his wishes. The contestants rest th€:ir cha.rge of 
undue influence altogether u1Jon such circumstances as the 
following-: That a.t the time of the execution of his will the 
testator was living in the house of his daughter, Sarah 
Quillin; that James E. Wood was authorize.cl by his 
46* *father to bring· a lawyer to write his will, and that he 
·brought his own lawyer and did not bring the lawyer 
who was then representing llis father in a case, and who had 
represented him on former occasions; that the memorandum 
for the will was given to the lawyer at the residence of Sarah 
Quillin, and that J a.mes E. vY ood was in the room n part 
of the time when the memorandum was being made; that 
.James E. Wood and S. ·w. Wood were present in the lawyer's 
00:ffi.ce a pa.rt of the time when the will was being read and 
executed; tha.t James E. and S. W. Wood were named as 
executors and authorized to qualify as such without security; . 
that the will was left in the office of tbe lawyer who wrote it, 
and remained with him until after the testator's death, a 
period of four years ; that. the will was read only once in an 
. ordinary tone of voice, though the testator wa~ deaf. (It 
sl10uld be observed in c.onnection with this circumsfa:mce, that 
when the will was. read the testator called attention to the 
omission of a provision for his burial expenses, and had it 
inserted.) 
· ''There may possibly be others, but the foregoing are suf-
ficient to show the character of circumstances relied on. These 
circumstances, if true, fail to furnish the slightest evidence 
of undue influence over the testator in the making and exe-
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oution of his will. They are entirely consistent with inno-
cence and purity of purpose on the part of all who were con-
nected with them, and furnish no sufficient gTouncl for set-
ting aside this will. '' 
In Thorn.ton v. Thornton's Exors., supra, Justice Prentis, 
speaking for the court said: 
'' That upon the other issue, that of und1,10 infh~ence, the 
·burden is upon the contestant, Pringle, goes without saying 
and as to this he has also failed. Undue influence, a.s has 
been said, is a species of fraud, and so must be p;roved by 
dea1#, cogent and convincing testimony. Influence is not un-
due which rests upon natural affection and desire to give 
property to those who are most eonsideratc, attentive and 
useful to · us. In this case the whole theory of undue . influ-
. en~e is based upon the fa.ct that the testator lived in the 
homie' with Taylor, a.nd that their relations were intimate 
while Prin,i;le's relations with him were strained. There is · 
not a syllable of iestimony to the effect that any effort was 
ever exerted to induce him to ch~nge his will. Nor is tlwre 
any evidence that he ever parted with a single dollar while 
livin~· except of his own volition. • * .,., 
47* *'' There are many other details for and against the 
contentions of these litigants, but nothing more signifi-
cant. and nothing ini our view which can change the rPsr.lt. 
"We have cited no cases. They are abundant to support 
these views. · 
* 
' . 
'' To permit this verdict to stand woulcl be to igno1·e long 
and wc-·11 established doctrine, and to substitute 1he judgment. 
of the jury for the will of the testator, ancl this without 1evi-
. deuce to justify such a conclusion.'' , 
Tn Woody v. Taylor, 114 Va. 737, in which a demurrer to 
the evidence was sustained by the trial com·t and by this court, 
.T u<lge Harrison said (p. 7 41) : · 
. "The only evidence adduced by the contestants in support 
of the charge that undue influence was exerted over tho tes-
fafor was the testimony of one or two ladies, wl10 ea.y that 
they thought that Mr. Spence and Mr. Vaughan had con-
'~idcra.ble influence with the testator; nnrl yet one of these 
witnesses. on cross examination, says that the testator al-
ways did his own way; thought his way was right, and that 
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he was an independent sort of man \Yho did his own think-· 
ing. In _ the light of such ~vidence, it is needless to dwell 
longer upon the charge of undue influence.'' 
. In Mullins v. Cole1nan, sitpra, it was charged that the step.;. 
mother poisoned the mind of the father towards his children 
and unduly influenced him to disinherit them, and Mr. Justice 
Eggleston, speaking-for this court, said, (P. 240): 
"While proof of undue influence may rest entirely on cir-
cumstantial evidence (Price's Ea;'r. v. Barham, 147 Va. 478, 
482, 137 S. E. 511), it should not be lightly inferred from 
oireumstances which are ,capable of innocent constructioJ! 
(Dearingv. Dearing, 132 Va.178, 189,111 S. E. 286)." 
*CONCLUSION. 
},or the reasons hereinbefore advanced, it is respectfully 
submitted that the judgment of the trial .court entered on 
· i:11e 29th day of November, 1941, is erroneous and should be 
TP.viewed and reversed. Therefore your petitioners pray that 
a writ of error ( or an appeal) be gTanted to them, that a 
supersedea.c; be aw~rded, that the said judgment be annulled 
and _set aside and that final judgment be entered by tbis court . 
sustainin~ the la.st will and testament. of Ida S. Cole, de-
ceased: or, if a final order be not entered, that this case he 
remanded for a new trial. 
Notice is hereby given that this petition will be filed with 
the clerk of this court at Rfohmond, and tha:t counsel for · 
plaintiffs in error desire to state orally, the reasons for re-
viewing the judgment complained of, and that they will adopt 
the foregoing petition as their opening brief in this court. 
A copv of this petition was delivered to Robert L. Hicks, 
one of tl1e attorneys of record for Gracie V. Nute, defendant 
in error, ·at Richmond, Virginia, on the 13th clay of March, 
1942. 
Respectfully submitted, 
THOM.&S DALEY SAVAGE, 
LORNA DALEY SAVAGE, . 
in her own right and as executrix 
under will of Fred R. Savage, 
dee.eased, 
By:ASHTON DOVEL4 
.JOHN T. WINGO, 
Their counsel. 
• I 
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49~ *We, Ashton Dovell and John T. Wingo, attorneys· at 
law practicing in the Supreme Court of Appeals of Vir-
ginia, do hereby certify that in our opinion it is proper that 
the ju_dgment complained of should be reviewed by thiA Honor-
able Court. 
March 13, 1942. 
Received March 13, 1942. 
Received March 28, 1942. 
A,SHTON DOVELI., 
Williamsburg, Virginia, 
.JOHN T. "WJNGO, 
215 American Building,. 
Richmond, Virginia. 
M. B. WATTS, Clerk .. 
C. V. S. 
April 8, 1942. .Appeal and supersedeas awarded by the 
court. Bond $1,000. 
RECORD 
VIRGINIA.: · 
M. B. "\V. 
Pleas before the Circuit Court of the City of Williams-
burg and County of James City, at the ,Courthouse thereof, 
on the 17th day of January, 1942. 
Gracie V. Nute, Complainant, 
'lJ. 
Willi~m J. Hanrahan, Jolm Settle, Robert P. Banks, Shirley 
Jane Banks, Thomas Daley Savage and Fred R. Savage, 
the latter in his own right and as }lxecutor under the paper 
writing purported to be the last will and testament of Ida 
S. Cole, deceased, Respondents. 
BE IT REMEMB:ERED, that heretofore, to-wit: at Rules 
held in the Clerk's Office of said Court, on the 11th dav of 
January, 1941, came the Complainant by her counsel and filed 
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her bill against the Respondents, which is in words .and figurei:s -
following, to-wit: · 
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In the Circuit Court of the City of Williamsburg and lames 
City County.· 
Gracie V. Nute, Complainant, 
'V. 
WiUiam J. Hanral1an, John Settle, Robert P. Banks, Shirley 
JaiJ.e Banks, Thomas Daley Savage and Fred R. Savage, 
the letter in his own right and as Executor under the paper 
writing· purported to be the last will and testament of Ida 
S. Cole, Deceased, Defendants. 
IN CHANCERY. 
To the Honorable Frank Armistead, Judge: 
Your complainant, Gracie V. Nute, who is now and who 
was at the time the paper writing hereinafter referred to was 
admitted to probate by the clerk of this court, a resident of 
the state of Maine and who brings this suit in her own right, 
as well as for the . benefit of the lawful heirs of Ida S. Cole, 
deceased, respectfully shows unto this court the following 
CM8: . 
(1) That your complainant, Gracie V. :Nute, l\fary Sanhand 
Otey, Arthur l\tiartin, Bessie Martin Epperson (Apperson), 
Minnie Sanford Fentress, Clarence Martin, John Cartin, and 
Alice Wilson Waltrip, are the lawful heirs and distributees 
of Ida S. Cole, deceased ; 
(2) That the said Ida S. Cole departed this life on the J st 
day of .July, 1939, leaving a large and valuable estate con-
sisting of Twenty-one Thousand Seventy-four Dollars and 
Ninety-one cents ($21,074.91) in personalty and several pieces 
or tracts of land with improvements thereon in the City of 
Williamsburg and James City County, the exact value of 
which is unknown, but your complainant avers that the said 
real estate is very valuable and of the value of Twenty Thou-
sand Dollars ($20,000.00), a copy of the appraise-
pag·e 3 ~ ment of the said estate is hereto attached, marked 
Exhibit Number .1 and it is pra.yed that the same 
be rea.d and treated as a part of this bill; 
(3) That on the 5th day of July, 1939, a certain paper writ-
ing purporting to be the last will and testament of the said 
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Ida S. Cole, was offered for. probate before the Olerk of this 
court· and was at that time, admitted to probate as and for 
the last will and testament of the said Ida S. Cole; 
( 4) That under the provisions of the said paper writing 
after making certain bec1uests which aggregate Forty-five 
Hundred Dollars ($4,500.00) the residue of the estate of the 
said Ida 8. Cole is devised and bequeathed to one Thomas 
Daley Savage and Fred R. Savage who are in no way related 
to the said Ida S. Cole, and which residue your complainant 
is advised a.nd believes and therefore avers is of a value of 
Thirty-fiv.e Thousand Dollars ($35,000.00) a copy of the said 
will being hereto attached, marked Exhibit 'Number 2, and it 
is prayed that the same be read and treated ~s a part of this 
bill of complaint. 
(5) Th~t the said Fred R. Savag·e was nominated in the 
said writing as the executor of the same and qualified as such 
by executing· the required bond in the sum of Thirty..!six Thou-
sand Dollars ($36,000.00) ; 
.(6) Tha.t the said Thomas Daley Savage is the son of the 
said Fred R. Savage, and was practically unknown to the 
said Ida S. Cole, althoug·h the said writing contains a be-
quest to the said Thomas Daley Savage which amounts to 
more than Fifteen Thousand Dollars ($15,000.00). and your 
complainant avers that this bequest to the said Thomas Daley 
.Savag·e was a part of the scheme of Fred R. Savag·e to de-
fraud your complainant and the other distributees of the es-
tate of the decedent; 
(7) That the said Ida S. Cole was at the time of the making 
of the purported Will, a woman of advanced years; that Rhe 
was nearly blind and was yery.deaf; that she lived 
.page 4 ~ the life of a. recluse; that although she lived on her 
property which adjoined the city limits of the City 
of Williamsburg, Virginia, she had not been in that city for 
more than :fifteen years; that at the time of the execution of 
the said paper writing she lacked testamentary capacity; that 
she was a woman of unsound mind; that for a long· period 
of time the said Fred R. Savage, had been her confidential 
advisor; that the said Fred R. S-avage, dominated her in her 
every act of business; that she would not make any invest-
ment without his approval; that she relied upon him to at-· 
tend to all of her business; that he 3:dvised her as 1 to all of 
her transactions; that his influence over her was so great and 
prevailing that whatever he advised her to do, she did and 
that the said Fred R. Savage was and had been for a. long 
time prior to the execution of the said writing, been presi-
dent and cashier of the Peninsular Bank and Trust Com-
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pany, through which said bank the said Ida S. Cole transacted 
all of her business. · 
(6) That'one Channing :M. Hall, an attoi·ney at law, resid-
ing in the City of Williamsburg,· Virg·inia, prepared the said 
paper writing-_ and that the said _Channing M. Hall, was at 
that time, and prior thereto~ had been the regular attorney 
for the said Fred R Savage, or Peninsular Bank and Trust 
Company, or each of them, tha.t the said Channing M. Hall, 
and his private secretary were the witnesses to the said writ-
ing· and that the same was admitted to probate upon the tes~. 
timony of the said Channing M. Hall, alone and without no-
tice to any of the heirs of the deceased, although several of 
them resided in James City County. 
(9) That because of the aforesaid confidential relations ex-
isting between the said Fred R. Savage and Ida S. Cole, and 
the influence the said Fred R. Savage exercised over her the 
-said writing does not r~present a free voluntary act on the 
part of the said Ida S. Cole, but that the said writing is a re-
·sult of undue influence exercised over her by the said Fred 
R. Savage, and is, the ref ore, not the last will and testament 
of the said Ida S. Cole ; 
page 5 ~ (10) That because of the lack of testamentary ca-
pacity on the part of the said Ida S. Cole, the said 
. writing is not the true last will and testament of the said 
Ida S. Cole; 
(11) That all of the estate of the said Ida S. Cole, is now 
in the possession of and under the control of the said Fred 
R,. Savage, and. that the bond executed by him is not suffi-
cient to protect the interest of your complainant and the other 
distributees of the estate of the decedent, and that, therefore, 
a curator should be appointed by this court and to take charge 
of and preserve the estate of the said Ida S. Cole until this 
matter is heard and disposed of by this .court; 
In tender consideration whereof, and for as much as your 
complainant is remediless, save in a. Court of E1quity, where 
matters of this sort are a.lone and properly cogilizable, your 
tomplainant prays th~t the said 1Yilliam ,T. H anarahan, ,John 
.Settle, Shirley Jane Banks, Robert F. Banks, Thomas Da.ley 
Savage, and F'red R. Savage, the letter in his own right and 
as Executor under the said paper writing, may be made par-
ties to this bill, required to answer same, but answer under 
oath is waived; and this merely as a step or part of this pro-
ceeding· to obtain a trial before a jury; that proper guardian 
ad litem ma.y be appointed to represent any interest of the 
infant respondents; that a cura.tor be appointed to take charge 
of· and preserve the estate of the decedent; that proper pro-
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cess issue, that an issue devisavit ·vel non be made up and 
tried by a jury at the bar of this. Court to ascertain and try 
whether .the said paper writing admitted to probate as afore-
said, or any part thereof, is or is not the true last will and 
testament· of the said Ida S. Cole; that the said probate be 
set aside, that the said paper writing be doolared and decreed 
not to ·be the last will and testament of the said Ida S. Cole, 
and that all such further and general relief may he 
page 6 ~ afforded your complainant as the nature of the case 
. may require or to equity shall seem meet. 
And your complainant shall ever pray, etc. 
ROBERT L. ffiCKS and 
JOHN P. FLANAGAN, 
p~ d. 
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GRACIE V. NUTE, 
By Counsel. 
In the Office of the Clerk of the Circuit Court of the City 
of Williamsburg & Co. James City, the 5 day of July, 1939. 
IT IS ORDE,RED, that B. I. Jen.son, R. W. Mahone, Clyde 
C. Hall, T. C. Hall and Merritt W. Foster, or any three of 
them, being first duly sworn for the purpose, do trnlv and 
justly appraise in current- money the personal estate of Ida 
S. 'Cole, deceased, and also any real estate which the per-
sonal representative is authorized by the will to sell, or of 
which he is authorized to receive the rents and profits, and 
return their appraisement under their hands as the law di-
rects. 
A Copy Teste: 
VIRGINIA BLAN-CHARD, Clerk. 
State of Virginia, 
County of James City, to-wit: 
This day before me, Mary T. Branch, a Notary Public for 
the County aforesaid, in the State of Virginia, personally 
appeared R. W. Mahone, C. C. Hall and B. I. Jenson, three 
of the appraisers named in the foreg·oing order, and made 
oath tha.t they would truly and justly appraise such personal 
estate of Ida S. Cole, deceased, as might be produced to them, 
Thomas D. Savag·e, et al., v. Gracie V. Nute, et als. 39 
and also any real estate which the persol)al representa.tive is 
authorized by the will to sell, 9r of which he is authorized 
to receive the rents and profits, and return their appraise-
ment under their hands as the law directs. 
Given under my hand this 13th day of July, 1939. 
My commission expires Sept. 23, 1939. 
MARY T. BRANCH, 
Notary Public. 
"EXHIBIT NO. l.'' 
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IDA,S. COL'.E ,DECEASEiD 
6 chairs, 1 hat rack, 1 couch, 4 pic-
tures, 1 shoe box $ 
1 new ice box, 1 old ice box, 1 .22 rifle, 
1 .38 rifle 
5 chairs, 1 bureau, 1 washstand, I 
bed, 1 bed table 
4 rocking chairs, 2 chairs, 1 table, 1 
sideboard, l dining table, 1 desk, 3 
pictures, 1 lamp, 1 clock 
1 cot, 1 small table 
1 wardrobe, 1 washstand, 1 bureau, 1 
bed, 2 chairs, 1 stove, 1 clock, 1 trunk, 
1 gun, 2 pistols, 1 lamp 
1 washstand, 1 bureau, 1 bed, 2 sewing 
machines, 1 stove, 1 trunk, 1 com-
mode 
Crockery, jars, etc. 
6 chairs, l stove, 3 tables, 1 lamp, 1 
cabinet other minor kitchen utensils 
2 single plows, 1 disc, 1 ·grindstone, 1 
lime spreader, 1 riding- cultivator, 1 
saw rig-, 1 wagon, 1 }Jlower, 1 cart, 
l 2% h. p. motor, 1 corn planter, 1 
rake, 1 so,ger bean drill, 1 seed drill, 2 
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Partieipating Cert. of Dep. Grace Sec. 
Corp. 
U.S. Treas. Bonds 
The 12 Fed. Land Bank Bonds. 
5 $700 bonds Potomac Debentures 
35 shares Peninsula Bank & Trust Co. 
2 watches and small jewelry 
.Savings Deposit Pen. Bk. and Tr. Co. 










CERTIFlCATE OF APPRAISERS. 
WE, TaE· UNDErRSIGNED, R. W. Mahone, C. C. Hall & 
B. I. Jenson three of the appraisers appointed by the Clerk · 
,of the Circuit Court of the City of Williamsburg & County 
of James City by order entered on the Mh day of July, 1939, 
to appraise the estate of Ida S. Cole, deceased, having· been 
first duly sworn, have appraised such personal es-
page 9 ~ ta te as w~s produced to us, a.nd such real estate as 
the personal representative is· authorized by the 
will to sell or of which he is authorized to receive the rents 
and profits, and herewith return the foregoing as our appraise-
ment thereof. 
R. W. MAHONE 
·C. C. HALL 
B. I. lENSON 
Appraisers. 
CERTIFICATE OF EXECUTOR OR 'ADM]NISTRATOR. , 
THIS IS TO· CE,RTIFY, that the foregoing ap·praisement 
embraces all of the estate, real and personal, that has come 
to my knowledg·e or possession, or which is subject to my 
authority, in my fiduciary capacity as E~ecutor of the estate 
, of · Ida S. Cole, deceased. · 
(To be signed by Fiduciary): 
FRED. R. SAVAGE, Executor. 
A true copy: Teste, 
VIRGINIA ~LA!NCHARD, 
Olerk of the Circuit Court of the ,City of 
· Williamsburg and James City County. 
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COMMISSIONER'S CERTIFICATE. 
Inspected, found to be in proper form, and approved this 
14th day of_ July, 1939. 
Virginia: 
B .. D. PEACHY, 
Commissioner of Accounts. 
In the ·Clerk's Office of the Circuit Court of the City of 
Williamsburg & County of James City, on the 14th day of 
July, 1939. · 
The foregoing Inventory and Appraisement of the estate 
of Ida S. Cole, deceased, was this day received and admitted 
to record. 
VIRGINIA BLANCHARD, Clerk . 
. page 10 ~ NOTE OONOERlNING ]}XHIBIT NO. 2, FILED 
. WITH BILL OF COMPLAlNT. 
A Copy of the will of Ida S. Cole, deceased, was filed as 
Exhibit Number 2, with the Bill of Complaint. The original 
will, together with the order of probate thereon, was intro-
duced in evidence. as ''Exhibit-Blanc.hard No. 1''. Both 
· are to be identified in this record by reference to '' Exhibit-
Blanchard No. 1 ". · 
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In the Circuit Court of the City of ,vnliamsburg and County 
of James City. 
Filed .J:!,ehy. 11., 1941. 
Gracie V. Nute, Complainant, 
V. 
William· J. Hanrahan, et als., Defendants. 
S.PE'CIAL PLEA. 
The plea of Thomas Daley Savage, and Fred R. Savage, 
in his own rig·ht and· as Executor under the last will and 
testament of Ida S. Cole, deceased, to a bill of complaint 
exhibited against them, ·and others, in this court, by Gracie 
V. Nute. 
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These defendants, for plea fo the said bill, say that the 
said complainant, Gracie V. Nute, heretofore, to-wit, on the 
7th day of August, 1940, exhibited, as one of the plaintiffs 
therein, her bill ··of complaint in the Circuit Court of the 
City of Williamsburg and County of James -City against the 
defendants and other defendants named jointly in this and 
the preceding· bill, by which bill the said complainant sought 
an issue devisavit vel non to determine whether the last will 
and testament of the said Ida S. Cole, deceased, probated in 
this Court on the 5th day of July, 1939, is the true last will 
and testament of said Ida S. Cole, deceased; and which bill 
had for its object the identical purpose as that sought by 
the bill. to which this is a plea. 
The said Gracie V. Nute, together with other complain-
ants named in the original bill. alleged that they were nieces 
and. nephews of the deceased; and that as such complainants 
voluntarily sought the forum of this court and the 
page 12 ~ remedy provided for testing the validity of the 
will of the said deceased; and having submitt~d 
their cause to the jurisdiction of this court by filing their 
suit on the 27th day of June, 1940; they, including the said 
Gracie V. Nute, filed their complaint on the 7th day of .... L\.u-
gust, 1940, by which pleading they set forth the alleged merits 
of' the claim by which they challenged the validity of the 
said will; that the date for filing said complaint was more 
than one month next following· the return day of the executed 
process on these defendants, and that these defendants raised 
this question by motion to dismiss the suit; that Attorney 
M. I. Armistead, the attorney who .filed the bill, withdrew 
as counsel, and was succeeded by the present counsel, who 
caused said motion to dismiss the suit to be brought on for 
hearing; · 
That said motion was in writing, is filed among· the papers 
in the suit, and is based upon the allegation that more than 
one month had elapsed since the retum of process executed. 
and that the defendants were, therefore, entitled to have 
the suit dismissed. · 
That no plea of non-resident and no suggestion of· non-
r.esidence was made by counsel for Gracie V. Nute, and that 
nowhere in the record of the proceeding-s was there anv al-
legation or sug·gestion of her non-residence. · 
That counsel for the said Gracie V. Nute stated at the 
hearing of the motion, that they thought it proper to dis-
miss the suit for :failure to file the bill within the statutory 
period. , · · 
The non-residence of Gracie V. ~ute could have been raised 
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in defense of the motion to dismiss the suit as to her, and 
by her having· become a party plaintiff to the original suit, 
and submitting her cause to the jurisdiction of the court by 
instituting the suit in this court, and filing her bill of com-
plaint to the merits of the action which she had brought, the 
said Gracie V. Nute is estopped from relying upon her non-
residence to again invoke the jurisdiction in a 
pag·e 13 }- proceeding having for its object the identical pur-
pose of the original suit in which the said Gracie 
V. Nute did not see fit to disclose her non-residence; and that 
all these matters and things these defendants do aver and 
plead in bar to the said present suit of complainant. 
Wherefore, these defendants pray judgment of this hon-
orable court whether they shall be compelled to make any 
further or other answer to the said bill, and pray hence to 
be dismissed with their reasonable costs and charges in this 
behalf sustained. 
THOMAS DALEY SA V .A:GE, 
FRED R. SAVAGE, 
in his own right and as Executor of the Estate 
of Ida S. -Cole, deceased. 
By Counsel. 
(.AJSHTON DOVELL), p. d. 
page 14 .~ Virginia: 
In the Circuit.Court of the City of ·wmiamsburg and County 
of James City. 
Gracie V. Nute 
v. 
Wm. J. Hanrahan, et als. 
' This day came the defendants, T. D. Savage and F. R. 
Savage, by counsel and tendered their special plea herein, 
wliich is accordingly filed. 
And the Judge of this Court being of opinion that it would 
not be proper for him to hear this case: 
It is ordered that this fact be entered of record; and the 
Clerk of this Court shall at once certify the same to Mr. 
Justice C. Vernon Spratley, one of the Justices of the Su-
preme Court of Appeals of Virginia. 
And by ag-reement of counsel this cause is set for hearing 
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on Mch. 25, 1941, at eleven o'clock A. M. at Williamsburg, 
Va ... 
Endorsement on decree : Enter this. 
Feb. 10, 1941. 
F. A., Judge. 
page · 15 }- Virginia : 
In the ·Circuit Court of the City of Williamsburg and the 
County of James City. 
Gracie V. Nute, Complainant, · 
v. 
William J. Hanrahan, et als., Defendants. 
IN OHANO]JiRY. 
This day this cause came on to be heard on the motion 
of the complainant praying that the special plea filed ·by the 
defendants, Thomas D. Savage and Fred R. Savage, be 
o:verruled, and, 
Upon consideration whereof and it appearing to the Court 
that the said motion should be sustained, it is ordered that 
the said plea be, and the same is hereby overruled. To which 
action and ruling of the court the defendants Thomas D. 
Savage and Fred R. Savage, by counsel, duly excepted. 
It is further ordered that this cause be, and the same is 
hereby; set for trial on the 1st day of May, 1941, at 11 o'clock 
A. M. · 
Endorsement · .on decree : E'n.ter this . 
3/25/41 . JOHN WEYMOUTH, Judge. 
page 16 ~ Virginia: 
In the Circuit-Court of the City of Williamsburg and James 
· City ,County. ' 
Gracie V. Nute, Plaintiff, 
1., .. 
William Harnahan, et als., Defendants. 
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IN CHANCERY. 
This day this cause came on to be heard on the motion of 
the plaintiff, by her counsel, praying that a guardian ad 
litem he appointed to defend and represent the interests o{ 
Robert P. Banks and Shirley Banks, who are infants of ten-
der years; and, 
Upon consideration whereof it 'is ordered that Milton 
Thorpe·, a competent and discreet attorney, be, and he is 
hereby appointed as guardian ad lit em to def end and rep re-
.sent the· interests of the said infant defendants in this cause. 
Endorsement on decree: Enter this. 
2/25/41 JOHN ·vVEYMOUTH, Judge. 
page 17 ~ Virginia: 
In the ,Circuit Court for the City of. Williamsburg and County 
· of James City. 
Filed April 25, 1941. 
Gracie V. Nute, Complainant,. 
v. 
William J. Hanrahan, et als., Defendants. 
ANSWER OF THE, GUARDIAN AD LITEM A:ND OF 
.THE INF .AiNT DFHJiJ,NDAN·T:S BY THEIR 
GUARDIAN AD LITEM. 
The joint ~nd separate answers of Mi}ton Thorpe assigned 
and designated by the court as guardian ad litem for the in-
fant defendants, Robert P. Banks and Shirley Banks, and 
of the said Milton Thorpe as guardian ad lit em for the said 
infant defendants, to a bill of com pl a.int exhibited against 
the said infant defendants and others in the Circuit Court 
for the City of Williamsburg and County of James City, 
Virginia, by Gracie V. Nute as complainant; the said Milton 
Thorpe having been appointed by the court as a competent 
and discreet attorney at la.w to def end the interests of said 
infants in this cause. 
The defendants Robert P. Banks and Shirley Banks, by 
· their said gua.rdian ad litem, for answer to said bill of com-
plaint sa.y that they are infants of tender years and there-
fore incapable of knowing or de~ending their rights in the 
premises ; they the ref ore pray full protection of the court 
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that no decree may be entered to their prejudice in this cause. 
The defendant, Milton Thorpe, as guardain ad lit em, re-
serving to himself the benefit of all just exceptions to the 
said bill of complaint, for answer thereto, answers and says 
that he is the guardian ad liteni appointed to defend Robert 
··P. Banks and Shirley Banks, in this suit; that he kno.ws 
nothing as to the truth or falsity of the statements in the 
said bill of complaint and that he prays full protection of 
the court for these said inf ant defendants. 
page 18 ~ · And now having fully answered the complain-
ant's bill of complaint, these defendants · pray to 
be hence dismissed with their reasonable costs by them in 
this behalf expended. 
ROiBERT P. BANKS, 
By: MILTON THORPE, 
Guardian ad lite·m. 
SHIRLEY BANI~S, 
By: MILTON THORPE, 
Guardian ad litem. 
MILTON T'H.ORPE, 
Guardian ad lite·m. 
Taken, sworn to and subscribed before me, Wise A. Skill-
man, a ;Notary Public in and for the County of James City, 
Virginia, by Milton Thorpe, Guardian a.d litem for Robert 
P. Banks and -Shirley Banks, in my County aforesaid, this 
24th day of April, 1941. I certify that my commission will· 
expire Feb. 14th, 1944. 
Given under my hand this 24th day of April, 1941. 
page 19 ~ Virginia : 
WI8E·A. SKILLMAN, 
Not~ry Public. 
In the Circuit Court of the City of Williamsburg and County 
of James City. 
Filed !fay 1, 1941. 
Gracie V. Nute, Complainant, 
v. 
William J. Hanrahan, John Settle, Robert P. Banks,. Shir-
ley Jane Banks, Thomaf,$ Daley Savage, and Fred R. .Sav-
age, the latter in his own right and as Executor under the 
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paper writing purported to be the last will and testament 
of Ida S. Cole, deceased, Defendants. 
The answer of Fred R. Savage in his own rig·ht and as 
Executor of the Estate of Ida S. ·Cole, deceased, to a bill of 
complaint filed in this Court by Gracie V. 'Nute, as complain:-
ant against these answering· defendants, and others. 
For answer to the said bill of complaint or to so much 
thereof as these respondents are advised that it is material 
that they should answer, these respondents answer and say: 
That it is true that Ida S. Cole died on the :first day of 
July, 1939, seized and possessed of certain real estate and 
personal property and more particularly shown by the in-
ventory filed in the administration of the said estate, but 
that the said Ida S. Cole died testate and that her last will 
and testament was duly probated on the 5th day of July, 
1939, in the Clerk's Office of the Circuit Court of James City 
County, and that by her said last will and testament she dis-
posed of her entire estate, and that her devisees and dis-
tributees are all named and set forth in the said will, pro-
bated as aforesaid; and that the respondent, Fred R. Savage, 
Executor, qualified as. such on the said day and since that 
time has been and now is engaged in administering and 
settling the said estate. 
page 20 ~ That the said Fred R. Savage had known the 
said Ida S. Cole since 1903, and had kn-own her 
son, Robert, until the time of his death in 1936; that during 
her lifetime the said Ida S. Cole· frequently discussed busi-
ness matters with this respondent, and on occasions did ask 
bis opinion but that she had inforrna.tiori and knowledge of 
her own that guided her in her business transactions, as well 
as. a firmness and promptness of decision which made those 
who came in contact with her realize· that she acted on her 
own judgment, and that the said Fred R. Savage never acted 
as f ondicentia.l advisor to the said Ida S. Cole. 
That these respondents expressly deny the allegation that 
the bequest to Thomas Daley Sava.g-e ''was a part of the 
scheme of Fred R. Savage to defraud your complainant and 
the other distributees of the estate of the decedent''. 
, The respondents al1ege the fact to be that the disposition 
made of her estate wa.s the will and act of the said Ida S. 
Cole without suggest.ion, influence or knowledge on the part 
of these respondents of the disposition the said testatrix in-
tended to make until the time· the will was ·executed. 
These respondents further allege that Ida S. Cole was in 
her sixties, that she was able bodied, and that she was in 
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possession of her faculties, excepting that her hearing was 
somewhat impaired. That numbers of people went to her 
home, that she sold at the farm inuch of the fruit, poultry, 
vegetables, butter and eggs as well as other produce of the 
farm. 
These respondents further allege that the will probated 
as aforesaid is the true last will and testament of the said 
Ida S. Cole, deceased, that it fully and completely expresses 
the ·wishes, desire and intent of the said Ida. S. Cole as to 
the disposition of all of her estate ; that these re-
page 21 ~ spondents neither exercised nor undertook to ex-
ercise any influence ov,~r the said Ida S. ,Cole in 
the disposition which she should niake· or which she did make 
of her estate by her will ; that the said Ida S. Cole was keen 
and alert and fully in possession of her mental faculties at 
the thµe of the execution of the said will, and up to the time 
of her death; that all, and each and every allegation in the 
said bill of complaint contained not hereinbefore in this an-
swer expressly admitted is hereby expressly denied. 
,Vherefore, these respondents pray that they may be hence 
dismissed with their reasonable cost by them in this be-
. half expended. 
(Signed) FRED R. SAVAGE 
(Signed) FRED R. SAVAGE 
Executor of the Estate of Ida S. Cole, deceased . 
.A,SHTON D.OVELL, p. d. 
pag·e 22 ~ Virginia: 
. . 
In the Circuit Court of the City of Williamsburg and County 
of James City. . 
Filed May 1, 1941. 
Gracie V. Nute, Complainant, 
v. 
William J. Hanrahan, John Settle, Robert P. Banks~ Shirley 
. Jane Banks, Thomas Daley Savage and Fred R. Savage, 
the latter in his own right and as Executor, etx., Defend-
ants. 
The answer of Thomas Daley Savage to a bill of com-
plaint filed in this court by Gracie V. Nute, as complainant, 
against this answering defendant and others. · · 
For answer to the said bill of complaint or to so much 
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thereof as this respondent i~ advised that it is material that · 
he should answer, this respondent answers and says : 
That as a youth he first became ~cquainted with Mrs .. Ida 
S. Cole; that he went frequently to her home for the purpose 
of purchasing- farm produce for his p'arents; that on these 
visits he soon came to know that Mrs. ·cole read a gTeat deal, 
that she was well informed on current events,. and that he 
· was pleased to answer her questions so far as he could and 
.tell her what he knew about thing·s concerning which she might 
inquire; that lVIrs. Cole· was thrifty, industrious and fully 
in possession of her mental and physical faculties, and that 
.she worked hard. 
That this respondent had no knowledge that he was to be 
named as a beneficiary in her will until after the said Ida S. 
Cole had exeeuted the same; that he does not know the :value 
of the estate or who the next of kin of the said · 
page 23 ~ Ida' S. Cole .are; That he expressly denies that Ida 
S. Cole lacked testamentary capacity or was of 
unsound mind at the time of the·execution of the said will, or 
.at any other time· during his acquaintance with her. 
That while this respondent was always eourteous and con-
siderate, he· wa.s impressed with the independence of Mrs. 
Ida S. Cole. 
That this respondent expressly denies each and every al-
legation in the bill of complaint whioh is not expressly ad-
mitted he1~einbef ore in this answer. -
"Wherefore, this respondent prays that he may be hence 
dismissed with his reasonable costs by him in this behalf ex-
p@de~ · 
(Signed) THO!U.S DALE;Y SA.VA.GE. · 
ASHTON DOVELL, p. d. 
page 24 ~ Virginia : 
In the Circuit Court of the Gity of Williamsburg and ,County 
of James City. 
Grace V. Nute 
v. 
William J. Hanrahan; et als. 
50 Supreme Court of Appeals of Virginia 
DECREE. 
This cause came on this day to be heard upon the com-
plainant's bill and the exhibits filed therewith; the separate 
answers of.Thomas Daley Savage and Fred R. Savage, in his 
own right, and as Executor of the Estate of Ida S. Cole, de-
ceased;. the answer of Milton Thorpe, guardian ad lit em for 
the infant defendants, .Robert P. Banks and Shirley Jane 
Banks, and the answers of the infant defendants, Robert P. 
Banks and Shirley Jane Banks, by Milton Thorpe, their guar-
dian ad litern, which said answers of the guardian and minors 
by their guardian ad litem are duly sworn to; all which an-
swers are here filed; the complainant's replication to said 
answers, and was argued by counsel. 
On consideration whereof, the Court doth adjudg·e, order 
and decree that an issue be made up and tried at the bar· of 
this court, to ascertain and d~termine whether that certain 
writing bearing date October 4, 1937, and purporting to be the 
true last will and testament of Ida iS. Cole, deceased, which 
was probated and admitted to record as and for the true last 
will and testament of said Ida S. Cole, deceased, on the 5th 
day of July, 1939, is in fact the true last will and testament 
of the said Ida S. Cole, deceased; or whether any or how much 
thereof be the true last will and testament of the said Ida S. 
Cole, deceased; and it is ordered that on trial of 
page 25 ~ said issue· the .said respondents shall maintain the 
affirmative and the said complainant shall. main-
tain the negative, and tha.t the veniremen now in attendance 
upon this term of the Circuit Court of the City of Williams-
burg and ·County of James City, be continued in attendance 
upon this court as jurors to try the said issue above referred 
to. 
Endorsement on decree: Enter this. 
5/1/41. J. W., Judge. 
page 26 r Gracie V. Nute, Plaintiff, 
v. 
Wm. J·. Hanrahan, John Settle, Robert P. Banks,· Shirley 
Jane Banks, Thos. Daley Savage and Fred R. Savage, in 
his own right and as Executor under the paper writing-
purporting to he the true la.st will ·and testament of Ida S. 
Cole, deceased. 
This cause came on this day to be heard upon the plain-
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tiff's bill and answer of the defendants, Fred R. Savage and 
Thomas Daley Savage and Milton W. Thorpe, guardian. ad 
lit em for the inf ant defendants and general repetition to ~aid 
answers ; and the court having heretofore directed a.n iss:ue 
at law to be tried by a jury at the bar of this court to try and 
determine whether the writing ref erred to iu the pleadings 
and purporting· to be the true last will and testament of Ida 
S. Cole, deceased; is the last will and -testament of said Ida 
S. Cole, deceased or whether any part thereof and if so how 
much thereof, is such will and testament; and the jury R .. W. 
Matheney, A. D. Slater, 0. C. Meadows, vV .. c. Richardson, 
Hammond Branch, J. G. Hughes, N. S. Goddin, J. G. Menzel 
and J. C. Timberlake having been called and examined and 
each side having struck one of said jurors, to-wit: J. G. Men-
zel and J.C. Timberlake and seven good and lawful men hav-
ing been selected and sworn, to-wit: R. W. Matheney, A. D. 
Slater, 0. 0. Meadows, W. C. Richardson, Hammond Branch, 
J. G. Hughes and N. S. Goddin to try the said issue and said 
parties having offered part of the evidence but not having 
concluded this cause is continued until tomorrow morning at 
ten thirty o'clock 
Entered May 1, 1941. 
JOH..t~ "WEYMOUTH, Judge. 
page 27 r Gracie V. Nute, Plaintiff, 
v. 
Wm. J. Hanrahan, John Settle, Robert P. Banks, Shirley Jane 
Banks, Thomas Daley Savage and F'red R. 1Savage, in his 
own right and as Executor under the paper writing pur-
porting to be the true last will and testament of Ida S. Cole, 
dee 'd, Defendants. 
This cause coming on pursuant to adjournment on yester- . 
day and the evidence not havin~ been concluded and the court 
rooessed until tomorrow mornmg at ten-thirty o'clock. 
Entered May 2, 1941. , 
page 28 r Gracie V. Nute· 
v. 
JOHN WEYMOUTH, Judge. 
Wm. J. Hanrahan, John Settle,. Robert P. Banks, Shirley 
Jane Banks, Thomas Daley Savage and Fred R. Savage, 
52 Supreme Court of Appeals of Virginia 
in his own right and as Executor under the ·paper writing 
purporting to be the true last will and testament of Ida S. 
Cole, deceased. 
The parties having· concluded. their evidence and the court 
:finding it inconvenient to continue this case on Monday be-
cause of the opening of his term. in Hampton, the same is 
recessed to continue beginning at ten-thirty a. m. on Tuesday, 
May the 6th, 1941. 
Entered May 3, 1941. 
,JQHN WE1YMOUTH, Judge. 
page 29 ~ Gracie V. Nute; Plaintiff, 
v. 
Wm. J. Hanrahan, John Settle, Robert P. Banks, Shirley 
Jane Banks, Thomas Daley Savage and Fred R. Savage, in 
his own right and as Executor under the paper writing pur-
porting to · be the true last will and testament of Ida S. 
Cole, deceased. 
This cause coming on this day to be heard pursuant to ad-. 
journment the respective parties having concluded their evi-
dence and argument of counsel thereof in open court under 
instructions of the court and the jury having returned into 
court declaring that they could not agree upon a verdict. 
N. -S. Goddin was withdrawn and the balance from ren-. 
dering a verdic.t were discharged. 
Entered May 6, 1941. 
JOHN WEYMOUTH, Judge. 
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In the Circuit Court of t~e City of ·wmiamsburg and .James 
City County. . 
Filed July 19, 1941. 
. Grace V. Nute, Complainant, 
v. 
William J. Hanrahan, et als., Respondents. 
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IN OHANCERY. 
Now comes the complainant by Robert L. Hicks and John 
P. Flanagan., her counsel, and moves the ·Court for a change 
of ven-ire in the above styled cause, in accordance with Sec-
tion 6006 of the Code of Virginia on the grounds that a fair 
.and impartial jury cannot be obtained to hear and decide the 
issue to be referred to them, in James City County and the 
City of Williamsburg, or from the said County · or the said a~ . . 
page 31 ~. Virginia: , 
· GRACIE· V. -NUTE, 
By ROBERT L. HICKS, 
JOHN P. FLANAGAN, 
Her Counsel 
In the Circuit ,Court of the City of Williamsburg and James 
. City County. 
· Grace V. Nute, Complainant, 
v. 
William J. Hanrahan, John Settle, R.obert P. Banks, Shirley 
Jane Banks, Thomas Daley Savage and Fred R. Savage, 
the latter in his own right and as }Jxecutor under the paper 
writing· purported to be the last will and testament of Ida 
S. Cole, dece~ed, Respondents. · 
IN CHA."t\TCERY. 
This day this cause came on to be heard after reasonable 
notice to the defendants on the motion of the complainant, 
by Robert L. Hicks and John P. Flanagan, her counsel, pray~ 
ing for a chang·e of. venue in the above styled cause which 
motion the court doth overrule and thereupon the complain-
ant by her said counsel further. moved the court for a change 
. of venire in the said cause and the court being of the opinion 
that a fair and impartial jury cannot be obtained in James 
City County or the City of Williamsburg, or both of them, 
to hear and decide this cause, it is ordered that the said mo-
tion for a change of ven.ire in this cause be, and the same is 
hereby sustained and granted, i,o which ruling of the court on 
the last mentioned motion, the defendants, by their counsel, 
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duly excepted. And the court being of .the opinion that a 
fair and impartial jury for the trial of this cause can be ob-
tained from Gloucester County, Virginia, it is ordered that 
the Honorable J. Douglas Mitchell, Judge of the Circuit Court 
of Gloucester County, Virginia, be, and he is hereby requested 
to select' twelve (12) persons pursuant to Section 6006 of 
the Code· of Virginia, and. remote from the City of Williams-
burg, and transmit the list of the said twelve ( 12) persons 
with their respective addresses, to the •Clerk of the 
page 32 ~ Circuit Court of the City of Williamsburg and 
James City County, and upon receipt of the said 
list of persons by the Clerk of the Circuit Court of the City 
of Williamsburg and ,James City County she is hereby or-
dered to issue a venire facias directed to the Sheriff of Glou-
cester County reqmring him to summon the said persons to 
appear at the courtrooms of the Circuit Court of the City 
of Williamsburg and James City County, in the ,City of Wil-
liamsburg, Virginia, at 10 o'clock .A.. M. on the 9th day of 
September, 1941, to serve as jurors in the above styled suit. 
It is further ordered that a certified copy of this order be 
forthwith transmitted to the Honorable J. Douglas Mitchell, 
Judge of the Circuit" Court of Gloucester ,County, Virginia,, 
and that a copy hereof be attachP-d to the said writ of ve1iire 
facias. 
Endorsement on Decree: .FJnter this. 
7 /23/41. J. w. 
page 33 ~ Virginia: 
In the Circuit Court of Gloucester County (In Vacation). 
August 13th~ 1941 
Grace V. Nute, Complainant, 
1). 
William J; Hanrahan, John Settle, Robert R.. Banks, Shirley 
Jane Banks, Thomas Daley Savage and Fred R S.a.vage, 
the latter in his own right and as Executor under the paper 
writing purported to be the last will and testament of Ida 
S. Cole, deceased, Respondents. 
The Court having this day received a certified copy of an 
order entered in the above styled cause in the Circuit Court 
of the City of Williamsburg and .James City Countv on the 
23rd day of July, 1941, in which the motion by the complain-
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ant in said cause for a change of venire has been granted, 
which said order is hereby filed this 13th day of .August, 1941. 
And it further appearing· from said order that the Judge 
of this Court is requested in accordance with the provisions · 
of Section 6006 of the Code of Virginia to seloot twelve (12) , 
persons duly qualined to serve as jurors from the County of 
Gloucester, and transmit said list with their respective ad-
dresses to the ,Clerk of the Circuit Court of the City of Wil-
liamsburg and James City County, who is directed upon the 
receipt of said list to issue a venirn f acias directed to the 
Sheriff of Gloucester ·County requiring· him to summon said 
persons to appear at the Courtroom of the Circuit Court of 
the ,City of ·w"illiamsburg and ,T runes City ,County, Va., at 10 
o'clock a. m., on the 9th day of September, 1941, to serve as 
jurors in the above styled cause. The Judge of this -Court in 
pursuance to said request does hereby certify the following 
named persons together with their addresses who have been. 
duly selected in accordance with the provisions of the Statute 
of Virg·inia, as follows : · 
Name 
Ash, Harry T. 
Hall, James Lee 
Pointer, J. E. 
Williams, L. B. 
Shackelford, H. L. 
Dunston, J. T. 
Harris, M. T. 
Duncan, R. W. 
Poland, J. B. 
Fary, 0. W. 
Newbill, W. A. 





Hayes Store, Virginia 
Hayes Store, Virginia 
Hayes Store, Virginia 
· Tidemill, Virginia 
Gloucester Point, Virginia 
Gloucester Point, Virginia 
Gloucester Point, Virginia 
Gloucester Point, Virginia 
Gloucester Point, Virginia 
It is further ordered that a copy of this order be certified 
to the Circuit Court of the City of Williamsburg and James 
City County. 
To the Clerk of the Circuit Court of Gloucester County, Va. 
Enter this in Your Law Order~ Book. 
J. DOUGLAS MITOHELL, Judge. 
The foregoing Order was received by the Clerk of the Cir-
cuit Court of Gloucester County, Virginia, from the Judge of 
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said Court, on the 13th day of August, 1941, and enter.ad in 
the Law Order Book as directed. 
Teste: 
B. B. ROANE, Clerk. 
By A. C. WIATT, Deputy Clerk. 
A Copy-Tes~e: 
B. B. ROANE, Clerk. 
By ('Signed) A. C. WIATT, Deputy Clerk. 
Common Law Order 
Book No. 12, page 9. 
Entered Aug. 14, 1941. 
~age 35 ~ Virginia : 
. ......................... Clerk. 
In the Circuit Court of the City of Williamsburg· and County 
of James City. 
Gracie V. Nute, Complainant, 
v. 
William J. Hanrahan, et als., Defendants. 
Th1s day came again all of the parties hereto, in person or 
1Jy their counsel, as well as Milthon Th:orpe, guardian cid l-iteni 
for Robert P. Bank and Shirley Banks, infants; and Milton 
Thorpe who was heretofore appointed by this court to def end 
the rights and interests of John Settle, a member of the mili-
tary forces of the United States of America, and came also 
the jury in obedience to their adjournment on yesterday, antl 
the evidence having been fully heard, and the arguments of 
counsel concluded, the jury retired to their room to consider 
of their verdict, and thereafter the jury returned into court, 
and rendered a verdict in the following words and figures, · 
to-wit: 
"We, the jury, upon the issue joined, find that the paper 
writing admitted to probate in the Clerk's Office of the Cir-
cuit Com·t of the City of Williamsburg and County of ~ames 
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·City on July 5, 1939, as and for the last will and testament 
of Ida S. Cole, deceased, is not the true last will and testa-
ment of the said Ida S. Cole, dee.eased. 
J. T. DUNS1TON, Foreman.'·' 
The counsel for all parties waived the polling of the jury. 
Whereupon counsel for the proponents moved the court to 
set aside the aforesaid ':erdict,. the said motion being in the 
following words, to-wit: 
})age 36 } '' If your Honor, please .. We move to set aside 
the verdict of the jury as being contrary to the 
law and the evidence; without evidence to support it; for mis-
direction of the jury; for refusal to permit the introduction 
of evidence proper on behalf of the proponents of the will. 
Aud we would like to argue that motion .. ' ' 
· And the aforesaid motion was argued by counsel, for the 
TCspective parties at which time counsel for the prgponents 
assigned four ( 4) grounds upon ·which the proponents relied 
. in support of the said -motion which grounds were as follows: 
(1) That t,ie court erred in not permitting the proponents 
to put on additional evidence after the contestants had rested.. 
(2) That the eourt erred in giving certain instructions of· 
fered by the contestants and refusing to· give certain instrne-
tions offered by the proponents, and in instructing the jury 
011 undue influence when there -was not sufficient evidence to 
,va rrant the same. 
(3) That the comt erred irl refusing to strike the evidence 
of the contestants upon the conclusion of the same. 
( 4)· That certain sta.tements made/ in the course of the argu-
1nent of counsel for the contestants were improper and· preju-
dicial. 
And the court having considered the verdict of the jury and 
· tl1e aforesaid motion an,d the grounds therefor, and the court 
being of the opinion, for reasons stated in writing and filed 
in the record as a pa.rt thereof, that said motion should be 
· ovP.rruled, it is adjudged, ordered and decreed that 
page 37 } the said motion b~, and the same is· hereby over-
ruled, to which action by the court the propon~nts, 
Fred R. Savage, Executor of the Estate of. Ida S. Cole, de-
ceased, Fred R. Savage. in his own right, and Thomas Daley 
Savage, by their counsel, duly except. 
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It is, therefore> considered by the court that the said paper 
writing dated on the 4th day of October, 1937, ancl admitted 
to probate on the 5th day of July, ] 939, in the Office of the 
Clerk of this Court, is not the true Ia.st will and testament of 
Ida S. Cole, deceas~d, and it is accordingly so adjudged,. 
ordered and decreed. 
And the said proponents, Fred R. SaYage, Executor of the 
I1~state of Ida S. Cole, deceased, Fred R. SaYage, in his own 
right, and Thomas Daley Savage. by their counsel, objecting 
to this judgment and order, and having signified their inten-
tion of applying for an appeal from this judgment and order 
and rulings of this court, it is ordnrcd that this ;judgment and 
orrler be suspended for a period of 60 days from this date, 
and thereafter until such petition is acted on by the Supreme 
Court of Appeals, if sucl1 petition is actually filed within the 
specified time, provided that the said ~,red R. Savage, Ex-
ecutor of the Estate of Ida S. Cole, Fred R .. savage, in his 
own right, and Thomas Daley Savage, or one of them or some-
one for them, do, within 15 da.ys from the date hereof, execute 
before this cfftmt a bond in the sum of $2,500.00, with surety 
to be approved by the Clerk of this court, and conditioned 
for the payment of such damages as may accrue to any person 
by reason of this suspension in case a su.persedeas to this 
judgment and order should not he allowed and to be effectual 
";ithin the time of the su~pension hereo~ as herein fixed. 
Endorsement on decree : Enter this 
11/29/41 
page 38 ~ Virginia. : 
J. vY.,.Judge. 
In the Circuit Court of the City of ,vmiamsburg and 
County of ,Tames City. 
Gracie V. Nute 
v. 
,villiam J·. Hanrahan, et al. 
It appearing to the court that the Hon .. John ,veymouth, 
Judge of the T~leventh Judicial Circuit of the Commonwealth 
of Virginia, wl10 was dnly designated to preside over the 
trial of the above styled cn.se, and who sitting as Judge of 
this court, presided over the said trial which was l1eld on 
September 9th, 10th, 11th, 1040 and Novmnher 29th, 194·1. has 
duly sig-ned and delivered to the clerk of this court hiR certi-
fieitte da.ted January 17th, 1942, of the evicl~nce. the evidenct• 
rejected, instructions, obj~ct.ions and other in~idents of the 
said trial, and has duly authentfo.fttecl the five exhibits offered 
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in evidence, designated Virginia Blanchard No. 1, C. M: I~. 
No. 2, C. :M. H. No. 3, F. R. S. No. 1 and F. R. S. No. 2, 1t 1s 
.. Adjudged, Ordered and Decreed that the said certificates of 
tl1e Hon. J olm vVeymouth and th,~ five said exhibits do now 
~onstitute a. pa.rt of t.he record of the ~aid trial as conducted 
in this court. 
Endorsement on decree: gnter this 
1/]7 /4-2 tT. ,v.; Judge, 
page 39 ~ In the Circuit Court for the County of James City 
and City of Williamsburg. 
Gracie V. Nute, Complainant 
v. 
,vmiam J. Hanrahan, et als.~ Defendants 
M .. EMORANDUM RULING ON ?\IOTION TO SET ASIDE1 
VT~RDIC'l' OF DFJTTJSAJllT VEL NON. 
This is a chancery suit brought orig'inally by Gracie V. 
Nute a.nd lvfa1·y Otey, niecesJ to set aside the will of the late 
Ida S. Cole, deceased. 'I'he ori~inal suit, in which the plaintiff, 
Mary Otey, was a resident, and the sa.id Gracie Y. Nute a non-
resident, was dismissed at rules by the Clerk, because of the 
failure to file their bill within the statutory time. Judge Her-
bert G. Smith of the Corporation Court of the City of New-
port News, sittin~ in the ca.se at that time, at the following 
t~rm sustained the action of the Clerk in refusing to rein-
~h,~te the cause. 
Gracie V. Nute, sole complainant, later brought another 
suit for the, same purpose. Counsel for the defendants moved 
to dismiss this suit on the g-ronnd that the said Grar.ie Y. Nute, 
having- been a party to the orig-inal suit. and the same having 
l>e.en dismissed for failure to file the bill, could not maintain 
another suit under the statute of limitations. It is true, the 
statute gives a resident a. year within which to bring a suit, 
and .a non-resident two years. 
page 40 r On this motion the Conrt refused to dismiss the 
bill, and permit tbe snit to go on. Naturally, if 
the trial court wa.s in error with reference to this motion, that 
w·ould put an end to the lit.igntion. 
On an issue of devisacuit VP-l non, a jury from an adjaeent 
county was selected, as counsel for the contestants had made 
a motion for such a· jury (a previous trial having been had 
before a jury of the County of James City and the City of 
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1Villiamsburg, which resulted in a hung jury.) Upon a trial 
of the· issue before that jury~ they brought in a verdict to the 
effect that the will in question was not the true last will and 
testament of the said Ida S. Cole. · 
The contestants had attackecl the will, as set forth in their 
bill, on the ground of undue influence,. and also upon the 
ground that the testatrix was mentally unsound. During the 
trial of the case, however, the contestants practically aban-
doned the sBcond ground, and they stated that they would 
rely ,upon undue.influence and pres1_1mption of fraud. 
The proponents of the will based their motion to set aside 
such verdict upon four grounds, wl1ich will be taken up in 
order: 
IPIR.ST: 'That the trial court ened in not permitting the 
proponents to put on additional evidence after the contestants 
had finished their ease. The proponents, in opening their 
case pnt on ten witnesses, which witnesses developed prac-
tically ·every phase of the case. · These witnesses consisted of 
the Clerk of Courts, who probntecl the will; Channing l\L Hall, 
who drew the will~ and Miss Mary Pittman, w·ho witnessed 
the will along with Mr. Hall; Doctors Henderson, 
page 41 ~ Davis and Bell. two of whom had attended the 
testatrix 
2. 
professionally, and the third, Dr. Davis, who though not hav-
ing ever attended Mrs. Cole professionally, was questioned 
along the lines of his knowledge as a physician; Fred R. 
Savage and Thomas Daley Savage, who were two of the bene-
ficiaries under the will ; and Mrs . .A. G. ·wmiams, a·nd others. 
Some discussion was had prior to putting on the evidence 
he tween counsel for· proponents and counsel for contestants, 
in which counsel for propon<:•nts stated that he did not lmo,v · 
that he would. proceed as he did in the former trial,-as t.o 
whether he would simply make out a prim a f acie case and 
rest, or go on with hiR evidence. After putting on these' ten 
witnesses, counsel for the proponents rested. Counsel for 
the contestants then developed his case in full, and when he 
.announ~ed that he had rested, counsel for proponent~ put on 
the witness R. W. Kyger, and when the point was reached thaf 
counsel began to question witness Kyger as to Mrs. Cole's 
mental capacity, etc., counsel for contestants objected, and a.s 
n ground for his objeetion stated that counsel for proponents 
having developed his case in opening, that he was now pre-. 
eluded from putting on any furthHr evidence except in re-
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buttal. ·The Court ruled that the objection . was well taken, 
.and refused to pennit the proponents to put on any further 
,evidence except in rebuttal. · 
It is true that there are numerous cases which state that 
the orde1· of the introduction of evidence is "rithin 
puge 42 } the sound discretion of the court That is unques-
tionably the law, pa.1~ticularly with reference fo 
,cases where the refusal to permit certain evidence would work 
manifest injustice, as for instance in a case where a witness 
bnd been delayed and could not testify in proper order, etc .. 
In the case of Grirm~s _v. Grouch, 1.75 Virginia, 126, the Supreme 
Court lays down the doctrine that the proponent of a will may 
rest upon 
3. 
proof of due execution, or he may at his option. disclose his 
-ontiro case in chief. 'I'here seemed to be a difference of 
(lpinion between counsel as to what Constituted a prima faofo. 
case. If the proponents in this case had simply introduced .the 
will showing- its. execution, etc.~ and rested, then he could have 
waited until the contestants had developed their case and then 
cleve1opcd his with l1is remaining evidence. Counsel for pro-
ponents, howeve1·, not only proved the execution of the will, 
lmt pnt on witnesses to show the mental character of Mrs. 
Cole, her ability to •!nrry nn her own busines~, and ber strength 
-of character; and developed his case to R.uch an extent that 
it went far beyond the prirna. facie case. The contestants then 
put on an of their evidonce. T t is unquestionably true that 
if the proponents had been permitted to put on additional 
·Pvidenee, and they did hnve ~everal additional ,,ritnesses ready 
to testify, this evidence ·whi.]e it might have been of great 
value to the proponents. would have haen in the light of what 
had been previously put on, only cumulative. 
BJ~COND: The proponents objected to practically all of the 
instruetions which were given for contestants. I 
·page 43 ~ shall not go into detail as to these instructions. It 
is ~uffieient to sn.v that· there have been two trials 
of this case, and that the instructions which were given in the . 
·Rocond trial were. practic.al]y the same as those given in the 
ii rs.t trial. No new instructionR were offered, though there 
may have been some slight modification of the instructions of. 
the former trial. I went over the instruc.tions offered in the 
first trial most ca.refully, a.nd fortunately had ample oppor-
hmity to compare the instructions with the original sources 
irom which they were deriv.ed, that is the reported cases. I 
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'l~HIRD: Co~msel for JJroponents at the conclusion of all the 
cvide~ce, moved to strike! out a.JI the evidence that had l)een 
introduced by the contestants having any hearing upon that 
allegation of the contestints that dealt wit.h t11e subJect of 
undue influence, on the g11onnd that there wa.s no evidence in 
the record to support su~t a finding. It may be also stated 
that Mr. },lanagan, counsel for the ()ontestants, had made the 
s1tme motion. Both motidns were oYer-ruled. 
FOURTH : Counsel for Jroponenf s likewise objected to cer-
tain sfatements in the argument of Mr. Flanagan, of counsel 
for contestants. The sta.te111ent was in the following language: 
'' Oh, yes, gentlemen, it I is certainly a tragedy that thesf} 
charges have to be made against a man of ~igh standing; ·but 
I say to you gentlemen of the jnry that the people. in this 
City and the people in tJliis County have frowned upon this 
transaction evar since this will was probated.''-
page 44 ~ Counsel for p~oponents objt~cted to this langua. ge 
and asked the! Court to instruct the jury to dis-
regard it. After some coJloqny, the Judge did instruct the 
:jury to disregard sueh Iaig11nge, a.nd stated that there was no 
basis in the evidence for [t. No formal exception was taken. 
The issue in this .case ~vas as to w~ether or n9t Mrs. Ida 
S. Cole, the testatrix possessed sufficient mentality to make 
a will, and whether or notisuch will, even though she possessed 
such mentality, was ma.de under undue influence. This ques-
tion was submitted to th~ jury. The jm·y reached the con-
clusion by their verdict tliat the will waR not the true last will 
and testament of the testltrix. Mrs. Ida. S. Cole. 
Under the circumstancbs, I' do not feel justified in setting 
aside that verdict. and lr overrule the motion of the pro-
ponents. An order maJI be drawn in accordance with the 
above opinion. 
Signerl) JOHN "\VEYMOUTH. 
Made a part of the record by decree entered Nov. 29, 1941 ... 
page 45 } EXHIBIT-I BLANCHARD NO. 1. 
I, IDA S. COL.I~, a re~ident of the County of .James Citv, 
Virginia, being of sound rud disposing mind and memol'y, do 
1 
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hereby make, publish and derlare this to be my last will and 
testament, hereby revoking any and all wills and codicils 
thereto which may have been by me at any time heretofore 
made. 
1. I desire all my just debts to be paid as soon as may be 
practicable after my death. 
2. I wish my funeral and burial to be modest and inexpen-
sive. 
3. I give and bequeath the following specific legacies to the 
following named prsons : 
(a) To my niece, MARY OTmY, of ,James City County, 
Virginia, Two Thousand Dollars ($2,000.00). 
(b) To my niece, BESSUJ EPPERSON, of James City 
County, Five Hundred Dollars ($500.00). · 
(c) To WILLIAM .J. HANRAHAN of "Williamsburg, Vir-
ginia, Five Hundred Dollars ( $500.00). 
(d) ~ro JOHN SET~I.1LE of ·wmiamsburg, Virginia, Five 
Hundred Dollars ($500.00). 
( e) To SHIHL EY ,T .A.Nm BANKS, daughter of Edward 
Banks of James City County, Virgfoia, Five Hundred Dollars 
($500.00). 
(f) To :ROBERT P. BANK.S, son of Edward Banks of 
James City County, Virginia, Five Hundred Dollars ($500.00). 
4. I give a.nd bequea.th all of the rest and residue of my 
personal estate, including bonds and including also all tangi-
ble and intangible personal property to Thomas Daley Savage 
of the City of \Villiamsbnrg·, Virginia, he being the son of 
Fred R. Savage. · 
5. I give and devise all of my real estate, whereRoever the 
same may (be) situated. nnd incJnding the farm whereon I 
reside, to my friend, FRED :R. SAVAGE, of the City of Wil-
liamsburg, Virginia. 
page 46 ~ 6. I nominntc and a.ppoint Fred R. Savage, of 
vVilliamsburg. Virginia, as Executor of this my 
last will and testament. · 
IN ,vrTNJiJSS WHT~REOF I have affixed my signature and 
seal to this my last will and t<:'stament which is ,vholly con-
ta.ined on two sheets of paper without any interlineation or 
erasure other than the writing in of the ·name of the JDxecutor, 
and on the first sheet whereof I have signed my name in the 
margin for the identification thereof; all of which is done on 
this 4th da.y o~ Oetober, 1937. 
Signed) IDA S. COLE (SEAL) 
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'rhe foregoing signatur¢ of the testatrL""{, Ida S. Cole, was 
ma.de and the foregoing will was aclmowledged to be her last 
will and testament by the baid testatrix in the presence of us, 
two competent witnesses })resent at the same time; and we, 
the said witnesses do herijunto suhseribe the said will on the 
da:te below stated in the p ·esence of the said testatrix.and of 
each other, a.t the re. quest of the said testatrix, who v. ;vas then 
of sound mind and over t · e age of twenty-one years. 
Given under our hands this 4th dav of October. 1937. I ~ . 
!Signed) CHANNING M. HALL 
/Signed) MARY L. PITMAN 
i 
page 4 7 ~ Virginia : . 
In the Clerk's . OfficJ of the Circuit Court of the 
. City of Williams but and. County of .Tames City. 
;Jrly 5, 1939. . 
IN THE .MATTER O:B., THl~ "WILL OF IDA S. COLE, 
Di CEASED. · . 
It appearing to the c1Jk of the Circuit Court of the City 
of vVilliamshurg and Covnty of ~James City, Virginia, that 
Ida S. Cole died on ;July ~, 1 !)39, a.t her home in James City 
County, Virginia, on College Landing Road, near the City of 
\Villiamsburg, Virginia, and tha.t the said Ida S. Cole at the 
time of her death had a inansion house and known place of 
residence in James City Cbunty, Virginia, and that she owned 
both real estate and persopal property situated in James City 
County, and in the City of .Williamsburg, and that she was a 
fogal resident of said coulnty, and there having been on this 
day·~ to-wit: ,July 5, 1939~ produced to and lodged and filed 
with the Clel'k of this Cot~rrt a writing bearing d.ate on the 4th 
day of October, 1937, purporting to he the true last "ill and 
testament of said Ida S. ~ole, deceased; and the said writing 
~as duly proved by the dath · of Channing l\L Hall, he being 
one of the subscribing witnesses thereto, who being first duly 
svrnrn did depose and say(thnt the sai~ Ida S. Cole, deceased, 
had signed said writing ~n the presence of both of the sub-
. ~cribing witnesses: nameh, Channing l\f. Hall and Mary L. 
Pitman, and that both of said subscribing witnesses had signed 
the same in the presence /of Ida S. Cole and in the presence 
of each other, they being 11 present together at the same time · 
and in the same room, an that the sa.id Ida S. Cole, deceased, 
declared said writing to h her laRt will and testament and re- · 
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•quested the said subscribing witnesses to subscribe; witness 
.and attest her said will; and that the said. witness, Channing 
lVL Hall, verilv believed the said Ida S. Cole was of sound and 
disposing mind and memory at the time of signing 
page 48 } said writing. ·whereupon, all .of said facts being 
· duly proved, now on motion of ] 1rP j R. Savage, the 
execut_or named in said ·will, and also the devisee · of the de-
cedent 'R real estate, the sa.id writing is admitted to probate 
as and for the true la.st will and testament of Ida S. Cole, 
deceased and it is ordered to be recorded as such in the current 
will books of Jrones City County an<l of the City of Wi1liams-
lmrg. And on the motion of Fred R. Savage, the Executor 
t11erein named, the said Fred R. Savage is hereby appointed 
executor of said will, whereupon the said Fred R. Savage 
qualified as such executor by entering into and acknowlegging 
bond in the penalty of $36,000.00, ·with Lorna D. -Savage and 
Richard 1Y. l\tiahone a.s sureties, who justified as to their suf-
ficicmcy. The said Fred R. Savage took the prescribed oath 
to faithfully discharge his duties a.s said executor; and the 
st-1id Fred .R. Savage, beirig duly sworn, deposed and said that 
so far as he knows or has reason to believe, the said decedent 
l«?ft no other testamentary paper than the writing aforesaid. 
On the further motion of the said Fred R. Savage, the follow-
ing are appointed appraisers of the said estate : Richard "\V. 
J\IpJ1one, Barton I. Jenson, Clyde C. IT all, Thad C. Hall and 
1\ferritt \\T. Foster, any three or more of whqm as appraisers. 
after being first duly sworn may a~t, and shall reh.lrn their 
l'eport 0£ the inventory and appraisement of said estate as the 
law directs. It was further proved that Mary L. Pitman, the . 
other subscribing witness, is at present on an absence of two 
w·eeks from this city and county and tha.t she will not return 




· 'rhis is Exhibit Virginia Blanchard No. 1 off erecl in evi-
dence in Grade V. Nute v. "William ,T. Hanrahan et als. in the· 
Circuit Court of the City of ·wmiamsbt1rg and County of 
.J .ames. City. 
tTOHN "WEYMOUTH 
· Judge. 
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Not an expensive funeralj 
Mary Otey 
Bessie Epperson 





Edward Banks--2 ehildr n 
500-each 
Bonds 'J.'fommy Savage ( ~omas Daley) 
R. :m.--F. R. Savage 
Kinsfoilr 1.0~ 
Ida F. Cole 
500.00 
Shirley J aue 
& Robert P .. 
This is Exhibit C. M. H, No. 2 offered in evidence in Gracie 
V. Nute v. William J. Hn.nrahan et als. in the Circuit Court 




















I have :Miss Pitman W)ith me. She and I can sign as wit-
ne~ses. I 
Savage suggested tha.t ~he Peninsula Bank be Executor. He 
Savage can clo it. i 
Shall I call Miss Pitman up to sign? 
Even if the witnesses die, their handwriting can be proved. 
Miss Pitman works in mv office. 
Is this your will, and do you want us to sign as witnesses 7 
Do vou want me to take this will to the Bank, or leave it 
with ·,/ou1 
Y 011 c.an change your 1 ill as often -as you please. 
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Exhibit C. ll. H. No. 3. 
This is Exhibit C. M. H. No. 3 off creel in evidence in Gracie 
V. Nute v. William J·. Hanrahan ~t ah;. in the Circuit Court 
of the City of ·wmiamsburg and County of James City. 
page 51 ~ (Cover.) 
page 52 ~ Virginia: 
JOHN WEYMOUTH 
Judge. 
In the Circuit Court of the City of Williamsburg 
and James City County. 
Gracie V. Nute (Complainant) 
v. 
William J. Hanrahan, John Settle, R-0:JJ~rt P. Banks, Shirley 
Jane Banks, Thomas Daley Savag-e and Fred R. 1Savage, the 
latter in his own right and · as Executor under the paper 
writing- purported to be the last will and testament of Ida S. 
Cole, dee.eased (Defendants). 
Stenog-raphic report of all of the testimony, instructions 
and other incidents of the trial therein before Judge John 
Wymouth with a jury, September 9th, 10th and 11th, 1941. 
Appearances: J olm P. Flanagan and Robert L. Hicks, of 
Richmond, Virginia, counsel for the complainant; Ashton Dov-
ell, of Williamsburg, Virginia, counsel for· the defendants; 
Milton Thorpe, of Williamsburg, Virginia, guardian ad litem, 
for infant defendants Robert P. Banks and Shirley .Jane 
Banks. 
pages 53 and 54 ~ Index. 
Mr. Flanagan: If Your Honor, please. Before the 
page 55 t jury is impaneled there is a matter I would like 
to bring to the attention of the Court. ,John Settle, 
who is listed as one of the defendants in this matter, is now 
in the Military Forces of the United States, I am ii1for1J.1ed. 
Under the Soldiers and Sailors Ac.t no judgment can be·· en-
tered against a person in the military forces unless an affi-
davit is ma.de and the sugg·estion is ma.de to the Court and 
counsel appointed to def end him. In the previous trial Mr. 
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· Settle did not make any .ppearanc.e as a defendant, although 
he did testify. He filed nq answer and there; is no appearance 
of rec.ord on his behalf. I <floubt the absolute necessity of doing 
this under those circumstances, but in order to be fully pro-
tected I think probably '\\Te ought to· ask Your Honor to do 
that, and- I . . 
'l'he Court: Mr. Thorpe is representing the infant defend-
ants, it might be well to a;ppoint him. 
Mr. Dovell: I don't think the Act applies. 
Mr. Flanagan: I have I no doubts aibout it, but under the 
cireumstances I don't wint to leave it open. 
The Court·: To be douljlv sure we will appoint Mr. Thorpe. 
Mr. Flanag-an: And I '"~oulcl like -to have the record ·so show. 
And Mr. Settle is, of co~rse, in the Army; he was a witness 
at the last tri~1, called on behalf of the proponents 
page 56 .~ of the will. -o~ course we would like to have that 
te~timony, an<jl I imagine Mr. Dovell would, too, 
and if. we can agree to t·ead the testimony that he gave at 
the former trial, I woulclj like to have that stipulation ma.de. 
The Court: If you gen!ilemen are willing to agree to that, 
it is all right. 
]\fr. Dovell: I believe I summoned Mr. Settle also; in fact, 
he testified as our witnes before. I understand he is at Camp 
Knox or is on his wa.y o Louisiana, Texas., or some place 
in the Army as an inductbe, and I have no objection to some..: 
. one o.f·counsel reading tll interrogat.ories propounded to him, 
or some othei; member o the ]3ar, and counsel here reading 
his answers into the re ord at that time, and the reporter 
ma.y take. it down as a stipulation b(~tween counsel, that in .the 
absence of John Settle, he being in the Military Service, it 
is stipulated an. d ag-reet between co.unse1 the transcript of 
his testimony at the prev· ous trial may be read into the record 
and to the Court and jur. at this trial. 
The Court: A.11 right, entlemen. Any other motions now1 
All right. { . 
:Mr. Flanagan: Now, i Your Honor, please. ,v e at the last 
trial of this case the first day took up the opening statements 
and the exam:mation of three or four witnesses . 
. page 57 ~ I am Slire we are not going to get. into our wit-
nesses, if the same pro<iedure is followed as was 
followerl at the last trial we certainly won't get into the ex-
amination of our witnes~es -µntil late tomorrow evening·-in 
any event I .am confiden~ we won't g·et into the examination 
of them .until in the morning, whichever procedure Mr. Dovell 
follows in t]rn presentatibn of his case. 
l\fr. Dovell: May it ple~se the Court, I think I should say I 
I 
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Vi'r-ginia Blamcha,rd. 
ihink I am going to make out a. prirna facie ease and rest, and 
you will probably begin your evidence. tomorrow morning. 
Mr. Flanagan: If we do have time I will put on witnesses 
who I know irill be present, so I see no need in keeping those 
witnesses here today when they are not g·oing to be needed 
until tomorrow. 
Tho Court: That is a matter for you. When we need th~ 
witnesses I want them here. I don't want to have to wait for 
you to send out for them. And any arrangements between · 
· counsel and the witnesses is perfectly satisfactory to me. 
Note: At this point opening statements were made to the 
jury by counsel, following which the evidence is put on as 
follows: 
VIRGINIA BLANCH.A.RD, 
page 58 } a witness introduced in behalf of the defendants, 
first being duly sworn, testified as follows; 
DIRECT EXAMINATION 
· By Mr. Dovell: 
·Q. ,State your name and what position you hold here. 
A. Virgfoia Blanchard, Clerk of this Court. 
Q . .And how long have you been Clerk 1 
A. Since 1928. 
Q. When? 
A. 1928,. May. 
Q. Continuously since :May, 1928? 
A. Y~s. 
Q. Was or was not a paper writing presented to vou in July 
of 1939 purporting- to be the will of l\f rs. Ida S. Cole Y , 
A. The will of Mrs. Cole was presented. I don't remember 
the exact date. 
Q. Have you the paper before you? 
A. Yes. July 5, 1939. . 
Q. What is that paper that you now hold? 
A. The will of Mrs. Ida '8. Cole. 
Mr. Dovell: We offer it in evidence as Virginia Blanchard 
No.1. 
Note: This paper writing is now marked and filed 
page 59} as l?xhibit Virf!inia Blanchard No. 1. . 
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Q. W~s that paper proien before you as Clerk Y 
A. It was. 
Q. Bywhom? 
A. By Mr. C. M. Hall nd Miss Mary Pitman. No, by Mr. 
C. M. Hall, and Miss Mary Pitman was out of the state at 
the time. [ . 
Q. And on the proof Sl;l!bmitted to you did you or not ad-
mit it to probate t 
A. Yes, I did. 
Q. On what dayf 
A. July 5, 1939. 
Q. And you probated it as what? 
A. As the true last willi and testament of Mrs. Ida S. Cole. 
i 
Mr. Dowell: I think it appropriate, if Your Honor please, 
just to read it into the rJoord at this time. 
Note : At this point J. Dovell reads to the jury Exhibit 
Virginia Blanchard No. :tl. 
CROSS EXAMINATION 
By Mr. Flanagan: 
Q. Miss Blanchard, Mr. Dovell has asked you the question 
did you not probate that ill on proof given you as Clerk at 
the presentati n of the will for proba.te. Was any 
page 60 ~ question in yo r mind about that will when you 
probated it? 
A. No, sir. 
Q. Did you know Mrs. Cole f 
A. Very slightly. I nev r saw her until about three months 
· before she died. 
Q. Did you ever have any relations with her? 
A. No. I · 
Q. Mr. Hall was the only witness who appea1·ed before vou 
to probate the will, wasnl't he? .. 
A. Yest the only witnes~. Miss Pit.man was out of the State. 
Q. That was told you ~y Mr. Hall? 
A. .And I knew it, too. I 
Q. You knew it howf 
A. She was a friend of mine and I knew she was out of 
the 1State. I · 
Q. Mary Pitman, the qther witness to the will, is the sec-
retarv to Mr. Channing: M. HalU 
• • ._. I A. Yes, sir. 1 
I 
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Q. Did you make any inquiry before you admitted the -wm 
to probate, or did you to it on their motion without any ques-
. tion? . 
.A. I a.sked the usual questions I always ask on occasions 
of that kind. 
Q. That are contained in the attestation clause 
page 61 ~ of the will, you mean 1 
.A. Yes, sir. 
Q. Yoµ asked them tha.U 
.A. Yes, sir. 
Witness stood aside. 
. CHANNING M. H.ALL, 
page 62 ~ a witness in behalf of the defendants, first being 
duly sworn, testified as follows : 
DIREC'r EXAMINATION 
Bv Mr. Dovell: 
· Q. Tell us your name, your age, your residence and your 
occupation. , 
A. Channing 1\1:. Hall, 51, William·s burg, Virginia, and I 
am a Lawver. 
Q. How. long have you been a member of the Bar of this 
. State and City? 
A. Since 1912, as far a.s Williamsburg was concerned. I had 
passed the Ba.r two years before that; 
Q. You were waiting to become an ~dult so yon could get 
a license to practice after you pa.ssed the .Bar 1 
A. Yes, sir. 
Q. ·where have you resided clming that practfoc 1 
A. I left la:w school in 1910, and then I taught school at 
T·oano part of 1910 and 1911, and then I was with a railroad 
company's law department for a little over a year in Ports-
mouth, Virginia. Of course, I had been born and raised in 
Williams burg. · 
Q. And with those exceptions you resided here 
page 63 }- during all the rest of your practice 1 _ 
A. I was in the Army for two years. I was out of 
practice then, of course. 
Q. During the World War 1? · 
A. Yes, sir. 
Q. What number of years, approximately, did you know 
Mrs. Ida S. Cole prior to her death 7 
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. I 
A. vVell, thirty-some y~ars. I used to go swimming down 
in the College Creek whe* I wus a boy, a.nd she lived on the 
College Creek. Road. · I 
Q. Did you see her fre9juently then? 
A. I would see her at intervals then. Of course, I saw her 
m. ore frequently in later Y:fears than I did then, but I knew her 
then because while Robe.twas a few y~ars younger than I 
all of us knew Robert pre ty ·well, her son. . 
Q. During the period if thirty-some years, was your ac-
quaintance with Mrs. Cot,e continuous¥ 
A. Yes. 
Q. Or was there a Ion period. in which you were out of 
touch with her? . 
· A. Well, it was continuous, but n·ot everlasting. In other 
words, I didn't see her wtth great frequency. 
Q. ·There is a paper whi~h the reporter will hand you marked 
Exhibit Virginia Blanchard No. 1, which has been introduced 
in evidence. I ask you to look at that. and tell the jury and the 
·court who prepared it. : 
. A. I drew tltis in mv office. 
page 64 ~ Q. Can you :now teil just what day you drew 
iU . I . 
A. On the 4th dav of October, 1937. 
Q. Did you or not ha.vb any material from which to pre-
pare itY I 
A. Yes, sir. There wa~ a memorandum on t11e back of a 
calendar card. · ! · 
Q. I show you a calend rand ask you whether or not. tha.t 
is the memorandum to wl ich vou ref er? 
A. This is the memo1~a dum. 
Q. Which seems to be larked C. M. H. No. 2. And I offer 
it in evidence again as C. M. H. No. 2. 
Note: This paper writin is now marked and filed as Exhibit 
C. M. H. No. 2. I 
I Q. How did you get thi~ memorandum? · 
A. Mr. F. R. Savage br~ught it to me saying that Mrs. Cole . 
wanted me- i 
I 
Mr. Flanag·an: I object 1 to that. 
Q. Mrs. Cole wanted y , u to have it-
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Mr. Flanag-an: You lmow you can't state what he told 
you. 
The Court: He cannot say what the conversation was. He 
can state what lVIr. Savage told him as to-
Mr .. Flanagan: He can state what Mr. Savage said the pur-
pose was, but not the c·ouversation · ·between Mrs. 
_page 65 } Cole and lVIr. Savage. 
· The C'onrt: That is right. 
Q. lVIr. Savag·e told you l1e was delivering it to you at Mrs. 
Cole·'s direction? 
A. Yes,. sir. . 
Q. It is now in exactly the form in which it was in· when· 
it was delivered to you, or have there been some insertions 
made? 
A. I wrote some thing-s on here. 1Shall I say what thev are! 
At the top the words ''Not an expensive funeral" are my 
handwriting·. Where it said "M. Hanrahan" I knew he was . · 
called "l\fickey", he was a City employee and I knew his 
name was ~Tilliam J. Hanrahan, so I wrote "William J .. '~ to 
identify the Hanrahan. The memorandum as brought to me 
said '' Edward Banks, two children, five ·hundred dollars e~ch. '' 
Of course I wanted to name the two d1ildren, and I wrote 
"Shirley ,Jane and Robert P." as the names of the two Banks 
children. Then wh~re it said "Tommev Sava~.re'' I wrote out 
a.t tlrn end of that "Thomas Daley Savage.''. I wrote near 
the bottom here '' Ida F. Cole.'' I was mistaken about .the 
middle initial, as to which Mrs. Cole corrected me when I 
carried the will out for her signature. rrhose are the differences 
on this. Of course these initials down here "C. ~L H." were 
evidently put there in Court here. · 
page 66 ~ Q. Following tl1e delivery of. that memorandum 
to you what did you dot 
A. I drew the will in my office. Miss Mary Pitman being 
the typist. And Miss Pitman and I went out to Mrs. Cole's 
home on Colleg·e Landing Road, often called South Henry 
Street, for ht:!r to execute the will. 
Q .. Where did you find 1\11.:s. Cole when you arrived? 
A. She was upstairs in the front bedroom in bed. 
Q. And what time of day was th~t on the 4th of Octobert 
A. I would say around three o'clock in the afternoon. Of 
course, you can't be precise about hours after a lapse of a 
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A . .A young man namea J o]m Settle was working a:bout the 
place, and there were sei-eral ladies there. One of them went 
up to Mrs. Cole's. room tp see whether she was ready to have 
me come up. I believe that was Mrs. Hanrahan. 
Q .... Do you recall· who I the other lady was that was there, 
or ladies f 1 
A. I can't sav that I do. 
Q. Did you go up to ~!rs. Cole's room Y 
A. Yes. I went up th~re leaving Miss Pitman ont in my 
car for the nrst of it. T)Jen I talked to Mrs. Cole, and Miss 
Pitman came up later. 
Q. vV ere yon talking a bout the will to Mrs. Cole Y 
page 67 ~ A. Oh, yes. 1 • 
Q. What topk place in the conversation between 
you and Mrs. Cole? Ju~t what was the exchange, as far as 
vou ean recall Y I 
· A. Naturally the first part of it was about her, the fact 
she was in bed, and usually when I saw her she was very 
actively working down hround the ground floor, you know, 
around the kitchen, or otlt in the ya.rd. And I talked about the 
fact she was ill. And she[was at that time deaf. Of course Dr. 
Bell had explained to mf about the deafness. Then following 
what would be the natur .I exchanges of conversation I handed 
her the will. . 
Q. ·what, if anything· did she say to you then with ref-
erence to her illness; cµd she express any opinion herself 
to you about it? I 
A. '8he didn't seem ~o think it was anything serious. I 
might say that I talked t her two doctors before I ever wrote 
the will. I knew she had been sick for a week or so. 
Q. After exchanging ~he ple~santries and inquires . about 
her condition, clid you or not then open the discussion rubout 
the will! I 
A. Yes. I handed her the will, and she read it herself. And 
shall I say what she, said 1 
Q. Yes. I . 
page 68 r A. She. said that it was exactly what she wanted. 
She was the lone who called my attention to the 
fa.et that whereas I had put "Ida. F. Cole" in, that her middle 
initial was "18": and I chang·ed that with a pen on the first 
line of the will. I also /changed it in t]1e attestation clause 
from "F" to ''.S". I w1t in the date, the ''4th day of Oc~ 
tober",.:.......the "4th" was inserted. I had left it blank. And· 
then a part of our disclussion was as to the designation of 
I 
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an executor. I had written it this wav: ''I nominate and 
appoint as executor" of this my last will 
and testament." I c.arried it out there in that form, and we 
talked as to whether or not she wanted to designate Penin-
sula Bank and Trust Company, or Freel R,. Savag·e as executor 
And whe~ she said she wanted to designate Mr. Savage I . 
wrote in the words '' Freel R. Savage, of ·wmiamsburg, Vir-
ginia", which is in my handwriting- there. I told her that 
there needed to be two witnesses to the will; that 1vliss Mary 
Pitman, who worked in my office, was outside, having accom-
panied me, and did she want Miss Pitma.n to be one of the 
witnesses. She said she did, and she went on to sav that she 
knew Miss Pitman's mother. Miss Pitman's· mother had been 
<lea.cl for some yea.rs then. A.nd when slle saicr she was ready 
for Miss Pitman to come up I called to Miss Pit-
page 6,9 ~ man to c.ome on up. T!h~n after Miss Pitman got 
up there I asked Mrs. Cole '' Is this your will''; 
and '' Do you ask us to sign as witnesses 1 '' And she said 
"Yes." So she signed her name, and Miss Pitman and I signed 
our names. And then I asked Mrs. Cole whether I should 
leave the ·will with her, or whether she wanted me to carry , 
it to Peninsula Bank and Trust Company for safekeeping. 
I knew, of course, that c.ertain of her papers were at Penin-
sula Bank a.nd Trust Company; didn't know what they were, 
but I knew she had pa.pers there. She told me that she would 
rather for it to be left at the hank for safe-keeping. So I sea.led 
it in a ,brown envelope and wrote on the outside whose will 
it was and the date of tlJe execution of it, and told her I 
would leave it there. She told me that she had some monev in 
the house with whieh she planned to pay the Treasurer ··her 
taxes the next day, therefor she would rather for me to carry 
mv hill with the will to the bank and have the bank pav me. So 
I did the next dav mak~ out a bill for the amount--:M:rs. Cole 
and I, by t~e way, agreed on the amount of the charge for the 
will that day in her house. So following that I carried a bill 
to the bank, and the bank did pay me for the drawing of the 
will. 
Q. Wa.s Mrs. Cole ordinarily a woman of few words, or was 
she rather talkative? 
A. She was rather talkative. 
· Q . .And on the day of the execution of the will 
page 70 ~ did she ha.ve much to sa.y, or not! 
A. Yes, she had a good deal to say. No more, 
maybe, than usual because I have had quite a number of con~ 
versations with her and none of them were very short. 
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Q. During· the stretch of years that you have known or 
knewMrs. Cole, were you~~ conversations with her limited to, 
well friendly or social d~scourse or did you have business 
matters to handle for he1, also f 
A. At times there were business matters. Of course it would 
pretty generally be a matter of business that would carry me 
there, but the conversatidn never was limited to the matter 
of business, - it became I pretty general. She wanted to talk 
about the community, sher· wanted to talk about news in gen-
eral. In other words, she stayed there at home a great deal 
and her ·Chief contacts we!re with the people that came there. 
Q. And in those conve1tsa.tions that you had with her, was 
it discernible from her tall{ whether or not she kept posted on 
matters as they happene , , occurrences g·enerally; could you 
tell whether she read the apers or not from her discussions Y 
A. She was a very ,·ve I posted woman, and l would cer-
tainly judge that she die a considerable amount of reading 
of the papers. 
Bv Mr. F'lana ·an: 
page 71 ~ ·Q. Do you k 10w that, Mr. Hall f . 
.A. From th conversations that she had about 
news events I would say t 1at it would be based on reading. 
By Mr. Dovell: ( Continu d) 
. Q. Now, in the business transactions that you had with her, 
g·ive us briefly some idea what was involved f 
A. Well-. 
Q. Her capacity ,vith ref ere.nee to them 7 · 
A. There was one thing which disturbed her considerably, 
the possibility of some complication on account of her son tbat 
arose before Robert died, /and it was a nature which died with 
the p()rson. So I know that after Robert died I explained to 
Mrs. Cole that even if th:ere had ever been anv occasion for 
concern about that that concern was terminated because of 
that action, if any, dyi~g with the person. That was one 
thing. Anotlwr thing· was that Mr. Ashton Dovell and I on one 
occasion talked to Mrs. Cole as to whether or not she was 
willing to let the City ha~e some land for Cedar Grove Ceme-
tenr, Mrs. Cole was not 'filling to let the City have the land, 
and while Mr. Dovell anct I were not at all surprised bv her 
decision still we clicl hav I the conversation with her and her 
answer was "No." On nother oceasion Mr. Ashton Dovell 
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and I were looking- up evidence in a chancery suit 
page 72; } in which we were associated on the same side, and 
he and I talked to Mrs. Cole as to whether or not 
'She could testify. She could on one phase of it mth great cer-
tainty; on other phases it was not within her knowledge. Those 
were· some of the things . 
. Q. As a matter of fact, sbe died before she was used as 
.a witness iu the chancery suit, clidn 't she Y . 
A. Yes, sir. The chancery suit started in 1936 and was de-
dded on A11gust 22, 1941. 
Q. Do I gather from your statement, Mr. Hall, that over 
this stretch of yea.rs you saw Mrs. Cole frequently and had 
-conversations just social visits with her, and· likewise you 
saw her on business matters and discm;;sed business matters 
with her? 
A. Yes. 
Q. Prior to the making of the will? 
A. That is a fact, ]\fr. Dovell, except that I couldn't to save 
my life sa.y that within the last ten years that I saw- her more 
than eig·ht or ten times. I just couldn't trust my memory to 
be sure of any greater number than tba.t. 
Q. How did you learn that Mrs. Cole was sicJr at about the 
time you were going to make the will f . 
A. As well as I recall two things happened·; one was that 
either ·William J. Hanrahan or John Settle t.elephoned me 
Mrs. Cole wanted to see me1 and was sick. And then 
pag·e· 73} of course, I knew from Mr. Savage when Mr. Sav-
age brought me this memorandum that Mrs. Cole 
was sick. Knowing that I talked to the two doctors that I 
knew were treating· her before I drew the will. 
Q. For what purpose did you talk with the doctors? 
A. I never vary from it, Mr. povell., when I know a per-
son is sick and I am sent for to come to a home to prepare 
-a will or ha:ve it executed I talk to the doctors to find out as 
to the condition of the person for the transaction of a :JJnsi-
.ness matter during illness. 
Q. If Mrs. Cole had not been sick at that time would .you 
have called in her doctor? 
A. No, sir. • . 
Q. In your opinion did or did not :Mrs. Cole possess the 
mental capacity to handle her affairs, her business, to make 
any contract which she saw fit with reference to her prop-
erty? 
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Mr. Flanagan: We objept. He may state the facts. 
The Court: I think the Witness mav sav exac.tlv what took 
place, and .all, but I thi~k it is for· the· jury to determine 
whether she-possessed thlmental capacity. Mr .. Hall doesn't 
claim, of ·course, to be an xpert in matters of this kind .. 
Mr. Dovell: I don't thi k it is a question of an expert., I 
think it g·oes tb tiie jury for whatever weight it 
page 7 4 } may have. I 
The Court: 1 think it may be proper to go to 
the jury in stating- exactlyl~hat took place, bow she condueted 
herself and what took pl~ce, not Mr. Hall's opinion of what 
her condition was; but ~e may go into any detail that he 
pleases as to what actuallr took place at that time. 
Mr. Dovell: I would like to be heard on that propositioIL 
I think it Vvill come up again and ag·ain. 
The Court: All right, S~1.eriff; take the jury out. 
Jury out: I · 
I Mr. Dowell: Now, of cpurse, I don't have the cases down 
here, they are up in my µbrary, if Your Honor, please. But 
in nearly all of these, cases where the matter of mental ca-
pacity is one of the issues- Of course, the gTea.t' bodv of the 
testimony is lay evidenc~, only pa_rt of it is professional or 
medical,. what is expert testimony. And in case after case the 
Court has said that wherie persons in the community, neigh-
bors, business associates! had known the deceased, the tes-· 
ta.tor or testatrix, for a number of years by association, 
:friendly visits, and things of that kind, and had reached their 
own conclusion with reference to wl1at their ·mental ca.pacity 
_was, whether or not in t~eir mind they were capable of mak-
ing a will, that, of course, didn't establish that as 
page 75 ~ an expert witness that they were mentallv sound, 
but that their !opinion would be expressed for t~ 
purpose of going to the I jury as a. lay witness, Im.ving that 
opportunity over a stretch of years to make that observation, 
for wha~ it might be wo!·~h in the minds ?f the jur~.. . 
That 1s what I am asking the man who 1s a subscnbmg wit-
ness to ibe- will, knew ~er for approximatelv thirtv vears, 
had business relations with her as well as intercourse "'in so-
cial ways, to say wheth~r or not in his opinion from those 
associations and those contacts she posgessed the mental ca-
pacitv to handle her bnsihess affairs and make contracts and 
things of that sort as sh~ saw fit. I don't think it is a moot 
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question any longer. If the Court l1as any doubt about it I can 
go up and get a few of the cases. 
The Court: I would want authority for the position you 
take, because if as a matter of fact that is the law then any 
witness who haa; any contact at all with Mrs. Cole could ,come· 
in here and state his opinion as to wl1ether she wa.s capable of 
making a will. Both sides could do that, you see. You could 
take every witness who ever had any contact with lier, one 
c.ould sav ''I think she was" and the other would 
page 76 ~ say '' I think she was not.'' 
Mr. Dovell: T.ake the first trial of this case, the 
Game Warden, L. T. Richardson, came in here and said in 
his opinion she didn't possess the mental capacity, or she 
wasn't capable of handling any affairs of any amount or of 
any importance; take a number of other witnesse~ who said 
she might be able to handle business involving a few cents 
as far a.s egg·s and butter or poultry were concerned, but 
other than that-
The · Court: Those were directed to her general condu~t 
and not to the specific act of making the will. I don't think any 
of those witnesses were ever asked as to whether she was 
capable of making· a. will, but were asked whether she was 
able to carrv on transactions. 
Mr. Doveli: That was my question. 
The Oourt: I thought the question was directed to her men-
tal capacity to make the will. 
, Mr. Dovell: I will have the reporter read the question .. 
Note: ( Question beginning on line 15 page 22 (M. p. 72) is 
now read} 
The Court: I thoug·ht the question was differently stated. 
That is all right. I will let him answer. Bring the jury back. 
Jury·in: 
Q. ( Question beginning on line 15 page 22 ( M. 
page 77 ~ p. 72) is now read to tbe witnes8 ). 
A. She did. 
By Mr. Dovell: (Continued) 
Q. Do you know how long Mrs. Cole lived after the wiH was 
made? 
A. From October 4, 1937, to July< 1, 1939 . 
. Q. Did you see her during that period ·of time? 
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A. Between the will an; l1er death, I can't say exactly when 
the two trips that you and I made to her were; I may have 
seen her once between thel two, I may have not. My impressiou 
is that I saw her once afterwards, but I wouldn't be positive 
it ,vas before or afterwaMs. 
CROSS; EXAMINATION 
1 
By Mr. Flanagan : I 
_Q. Mr. Hall, how long have, you been representing- the Pen-
insula Bank and Trust dompany? 
A. I don't know. Tilierb was a gap of several years when 
I got off of the loan con1mittee and off of the Board of Di-
rectors. I have been baclJ on the Board of Directors but not 
the loan committee, oh, fer some eig·ht or ten years. 
Q. During your service to the bank has Mr. 8av-
page 78 ~ age a.t all time been an officer of the bank, 
A. Mr. Sav g·e for many years was with the 
other bank, Mr. Flanagan which was the First National Bank. 
Then when Mr. Bozarth l)ecame Pre~ident of the Peninsula 
Bank Mr. Savage came o er as Cashier. 
Q. How long have you been representing· him and the Pen-
insula Bank and Trust I omp.any 1 · 
A. Whomt I 
Q. Mr. Savage and th~ bank? 
A. I have ·been represef ting the Peninsula Bank and Trust 
Company off ancl on, Mr i Flanagan, for a good many years. 
Q. Has Mr. Savage been an officer of the bank ever sin-0e 
you been representing t~em Y . 
A. No, sir; not ever sine~. 
Q. Ha.ve you represented the bank ever since Mr. SavagP 
has been an officer of th~ bank? 
A. No, sir. There was ;a g·ap of some yea.rs in there when 
I ~ot off the Board of 1Directors. Q. You were counsel for them on the 4th da.y of October, 
1937, weren't you? • . 
A. Yes, sir. ' 
Q. And you have b~en 1representing both the bank and M:r. 
Savag·e, had at that tim~ t 
A. l\Ir. Flanag·an, I h~ve represented Mr. Savage only in 
very few isolated instanqes. 
Q. You cons·dered yourself as his counsel, didn't 
page 79 ~ you? 
A. I would1 't say I had any hold on Mr. Savage 
as counsel. 
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Q. Didn't he always come to you t 
A. I can't sa.v that he always came to me. I know this: I 
wrote two deeds when he sold some real estate here in Wil-
liamsburg·. 
Q. Didn't .You testify in your testimony at the last trial, , 
Mr. Hall, that you did represent Mr. 1Sava.geY 
A. I don't lrnow, sir. 
Q. You don't know? 
A. No, sir. 
Q. Mr. Hall, you employed, - you were employed to draw 
the will of Mrs. Ida S. Cole, you state? 
A. Yes, sir. 
Q. And Mrs. Ida S. Ohle paid you to write that wilU 
A. She paid me and the bill was made in her name, and the · 
bill carried to the bank and the bank paid it and, I under-
stood, charged it to her account. 
Q. "'Who g·ave you that money? 
A. Either Miss Dennis or Mr . .Savage. 
Q. You don't know w hic.h one gave it to you 7 
A. I couldn't sa.y. 
Q. How was it given to you T 
A. As well as I recall in currency. I can't be too sure about 
that. · 
Q. What did yon have from Mrs. Cole to present 
page 80 ~ to the bank to get that $25.00 for writing her .will Y 
A. Her word that I was to present the bill to 
the bank. 
Q. She simply told you to take the bill up to the bank aµd 
the bank would pay you, and that is what the bank did? 
A. Yes, sir. And also to leave the will in the custody of 
the bank for safe keeping. 
Q. Did she tell you to leave the will in the custody of the 
bank, or in the custody of Mr. Fred R. Savage! 
A. She said in the custody of. t.he bank. 
Q. Sbe insisted, according to your testimony, that Mr. ,Sav-
age ·be made the Executor of the will, and then asked you to 
leave the will at the bank and not ,vith Mr. Savage 7 
A. She told me to leave the will with the bank. 
Q. Who did you give it to when you got to the ·bank? 
A. Either Mr. Savage or Miss Dennis, over on that side, 
Mr. Flanagan. 
Q. Miss Dennis! 
A. Yes. 
Q. Do y~m know what her initials are? 
A. Bessie E. Dennis. 
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Q. And you don't Imo~ whether you gave it to Mr. Savage 
or ,vheth~r you gave it to her1 . . 
A. No, sir. You see, exhept for the lunch hour the two are 
over there in the same qbarters on the left-hand side of the 
bank as you go in. I 
Q. Didn't ybu know, Mr. Hall, when you left 
page 81 ~ Mrs. Cole's hduse with that will she w"anted Y.OU 
to take it to F~·ed Savage? 
A. I know she said '' Leave it in the bank for safe keep-
ing." i 
Q. Fred Savage brought you the information by which 
that will wa:s written¥ • · 
A. Yes, sir. · 
Q. And he sent you down there to write it for Mrs. Cole; 
and then you took the wil back: and gave it to Miss Dennis, is 
that what you want to te the, jury f 
A. Mr. Flanagan, I w · ulcl like to be permitted to tell the 
jury what I say. I left it "th the bank, and I can't say whether 
'I gave it to Miss Dennis or Mr. Savage. 
Q. Mr. Hall, how many times have you seen, or had you 
seen Mrs. Cole in the last ten years prior to her death? 
A. I wouldn't like to say that it was more than eig-ht or 
ten times, Mr. Flanagan.I That is purely an estimate. 
Q. And on those occa~ions you went down there to just 
make purchases of prod{ce and things of that kind Y 
A. No ... Sometimes it ias to see her on business. 
Q. What other busin ss did yo~ have to transact with 
Mrs. Colet 
A. Let me finish mv a swer. Sometimes it was to see Rob-
ert prior to his dea tli. · 
Q. All right. 
A. What ot er thing·s did I transact, you say t 
page 82 ~ Q. For her. I 
A. I recall dne thing was with reference to the-
Q. Now, was this som~thing· you took up with Robert Y 
A. Yes. I 
·Q. You didn't discuss 1that with herY 
A. I don't remember that I did. 
Q. I wa.nt to get at th~1 things you did for Mrs. Cole. What 
other business transacti n besides writing this will did you 
ever do for Mrs. Cole i dividuallyi 
· A. Most of what I dicl was through Robert, Mr. Flanagan. 
Q. Now, you never di(} anything· for her individually T 
. A. I can't say that there never was a thing in which I 
dealt solely with her. I 
. ' t 
I 
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Q~ Did she ever pay you a fee for doing anything else for 
her, except writing this will? 
A. I don't recall. 
Q. And your relations down there at the farm and with 
reference to that property up to the time Robert Cole died) 
her son, you had your conversations and your dealings .with 
Robert Cole and Mrs. Ida S. Cole? 
A. Robert was the one that I generally saw, because he 
would be in the office from time to time, sir. 
Q. And you also saw him and discussed it with him because 
. you knew he was the man in charge there and ran 
page 83 ~ that business, didn't you i 
A. No, he wasn't the man in charge of what · 
Mrs. Cole did. 
Q. If it had reference to that property there wasn't Mrs. 
Cole interested in it, it was in her nameY 
A. I think the property was M:rs. Cole's and not Robert's. 
Q. Why did you see Robert if she was there, why did you 
disc.uss it with Robert if she owned the property and was on 
the property a.t the time; why did you take it up with Rob-
erU 
A. The same reason that I used to do things for my own 
M:other, being a son of the Mother. 
Q. You testified in the other trial Mrs. Cole was a woman 
of- strong will and she had a will of her own and ~he exercised 
t.hat will. And now you want to tell this jury in this trial she 
wa~ there and she did what Robert told her to do? "' 
A. If I were asked in thi ~ trial whether she were a woman 
of strong· will and had a will of her own and exercised it I 
would certainly say yes . 
. Q. Say so now? 
A. Yes, sir~ 
Q. ·why did you go to .see Robert if thh; were so~ if she 
had a 8trong will and exercised control over l1er own property, 
wl1y did you take it up with her son instead of her 1 , 
A. Because Robert would generally be the one to see 111e, 
sir. 
Q. Robert was the man who attended to her busi-
page 84 ~ ness, isn't that the. reason for it, Mr. Hall Y . 
A. I wouldn't sa.v so. I know that Mrs. Cole was 
perfectly capable of handling her own business. 
Q. Wby didn't you go up to the door and sa~r to Mrs. Cole 
that you had come to talk to her about something with ref-
erence to her property Y ' 
I 
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A. Because, Mr. Flanligan, 99 times out of a hundred I 
attend to law business inj my office and not at the homes of 
clients. · I 
Q. We are getting away from that now, they want you 
to come to see them, so t find. But, Mr. Hall, in those trips 
you made there you sa.i!: you went there eight times in the 
last ten years. How mu h conversation did ,you have with 
Mrs. Ida Cole Y 
A. Whenever I went ere, Mr. Flanagan, I had a very 
considerable amount of cbnversation with Mrs. Cole. 
Q. That is, if you went to see her Y 
A. Yes. l · 
Q. When you went the~ e to see Robert about what you say 
you went there to eonf erj with him about, how much conver-
sation would you have with Mrs. C'ole T 
A. About the same amount, sir. 
Q. Same amount as Wf at 7 
· A. As you would if you went solely to see Mrs. Cole. 
Q. Did she meddle in what Robert did? 
page 85 ~ A. I wouldnrt call it meddling, but we didn't ex-
clude her fron;t any of the conversations. 
Q. Mr. Hall, do you knt1 w that in Mr. Robert Cole, Senior'8 
will that he appointed a t ustee to handl. e Mrs. Cole's property 
for her! 
A. J\fr. Flanagan, that 
1 
·n was read in here before, in part, 
and I know that there was the appointment of a :fiduciary, 
whether it was an executdr or trustee I don't recall. 
Mr. Flanagan : We wil] have to have the will, Mrs. Blallch-
ard. I think it is in wm jBook No. 4. 
I 
Q. Mr. 1Savage brought you this memorandum what time 
on October 4, 1937 Y J 
A. I don ~t know. I am inclined to think that he brought it 
to me on Saturday, an that I wrote it on Monday, but I 
can't be sure about that.I 
Q. You mean you ha~ this memorandum in your po::;ses-
sion for several days beftre you wrote the will Y 
A. My impression is t at October 4th was Monday, and I 
think that Mr. Savage w nt out to see Mrs. Cole perhap~ on 
Saturday afternoon aftet the bank was closed, and I didn :t 
have any secretary on ~aturday afternoon and wrote it on 
Monday. I rather think fhat is the way of it. 
Q. You did 't go out to see Mrs. Cole before 
page 86 ~ you wrote the will, did you T · 
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A. -No, sir. . 
Q. All the information that you had with reference to the 
preparation of it you got from Mr. Fred R. Savage Y 
A. Yes, sir. Except, as I said, the question. of choice of 
executor. , 
Q. And you got the information from Mr. Savage; and did 
vou know how much monev Mrs. Cole had and how much her 
property amounted to at the time you were asked to prepare 
the will? 
A. I knew about the extent of her real estate holdings, and 
I knew that she had monev and United States bonds, the ex-
tent of them I wasn't f a:miliar with. 
Q. You did know, or ~ou had reason to beliove from repu-
tation that she did possess considerable esta tc, didn't you Y 
A. Yes, sir. 
Q. A man brought this memorandum to you to write Mrs .. 
Cole's will and you wroie it just as he had given it to you 
without even going out to consult her, and yon knew ijhe was 
worth around twenty .. five or thirty thousand dollars, is that 
what you did T 
A. Yes, sir. I knew Mrs. Cole and I knew Mr. Savage. 
Q. When you went out there with the will you went in and 
Mrs. Cole was in the berl very sick that day, wasn't she? 
A. She wasn't very sick. She was sitting up in 
page 87 ~ bed, very lively and very talkative. . 
Q. Could she hear you Y -
A. Yes, sir. 
Q. Didn't you testify in the other trial she wus so deaf that 
you had to write to her on paper? 
A. I told you-
Q. vVait a minute. And Mr. Dovell asked you did she have 
a pad by the bed so that visitors there could write to her nnd 
transmit their message to her by writing, and you said ''No, 
I didn't use the pad, I had some paper in my pocket and I 
used that to write down what I wanted her to know''. Didn't 
you tell the jury that the last time? 
A. Mr. Flanag·an, I have no idea of c.onsc.ionsly saying one 
thing· one time and another at another. If you will permit me 
to finish the answer to the question, if you would have on that 
occasion, I would have said that I talked to Mrs. Cole, I lis-
tened to Mrs. Cole, that some phases of the matter I wrote 
clown in the form of questions and in the form of ~fa.tements 
to her. I said that then and I say it now, sir, because it is 
true. ·-
i 
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Q. Did you tell the last dury everything you have said there 
then! I 
A. I believe so, Mr. F:J.anagan, hut I can't be snre. You 
probably have ~ record tliere. 
· Q. Yes, sir, t,e have. Thatis what I am question-
page 88. ~ ing you from t~ght now. Did you tell the jury in 
- the last trial that you talked to her about any-
, thing at all, but tha.t your conversations with her and your 
messages to her were in fTiting; can you state anything you 
said to her by word of mouth T 
A. I' recall that I said, !Mr. Flanagan, that there were peo-
ple downstairs in the geflleral . vicinity and that as much as 
possible I wanted to avo~cl. raisi~g my voice too loudly. 
Q. And then you began to write to her? · 
A. I wrote some thing~; yes, sir. 
Q. You had to talk very loudly there for her to hear you, 
even if you did talk to '1er T 
A. Somewhat loudly. IT'he doctor had told me what had 
happened to an artery nrar the ear. . 
. Q. What . doctor told rou something happened to an ar-
tery in the ear Y 
A. Dr. Bell. 
Q. Dr. Bell told you tqat something happened to an artery 
in her ear? i 
A. Dr. Bell said that !here was a hardening of the artery 
going to the ears which .had caused some deafness. . . 
Q. Now, Mr. Hall, areil't you mixed upY The hardening of 
· the artery to the eye c~ised the blindness instead of the ar-
• I • 
tery to the ear causmg the deafness, aren't you 
page 89 ~ mixed up Y I , 
A. No, sir.,: 
Q. Did he tell you w~at was the matter with her eye? 
· A. You asked me before about the eye, and I didn't know 
about the eye. J .. 
Q. You didn't even ow sl1e was blind in one eye 1 · 
A. No ; I did not. j 
Q. Did you know that at that time-
1 \ 
Mr. Dovell: Mr. Flanagan told tl1e jury this mornin~ he was 
going to show she was Jotally blind. "" 
Mr. Flanagan: I said, I thoug·ht; she had one good eye and 
one bad one. If I said t e other I was mistaken. 1 
Mr. Dov ell: I ref er to it simply to show that some of us 
don't know sometimes 'Yha t we said. 
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Q. You say you didn't know she was blind in one eye Y 
A. I did not. . 
Q. Did you know she was suffering from an extremely hig·h 
blood pressure at that time Y 
A. Dr. Bell mentioned that high blood pressure was what 
had caused the artery-deaf business. 
Q. Let me g·et that straight. You said Dr. Bell told you 
that-
A. That she had high blood pressure and that she had af-
fec.ted an artery leading to the ear, or ears, and that, there-
fore, she was to some extent deaf. You want me to tell you 
the rest of what he said Y 
· Q. Let me get this, in first. And that caused her 
page 90 ~ deafness Y · . 
A. Yes, sir. 
Q. When did he tell you that? Was that the day you calle_d , 
him up to go down and writt~ tbe will 1 
A. Before I wrote the will, the same day. Tlhat wasn't all 
he said. 
Q. What else are you trying to get in -there? 
A. I am not trying to get in anything, sir, but I want to 
say that isn't all he said. 
Q. What did he say was wrong· with that blood vessel near 
her ear? 
A. He said that she had high blood pressure and that caused 
it, and that therefore she ,yas somewhat deaf. , 
Q. Had.she had a hemorrhage in the blood vesseU 
A. Not as. I know of. He certainly didn't mention it. 
Q. Did he tell you what the effect of it was Y 
A. The. e:ff ect was the deafness. 
Q. What else did he tell you Y I am g·oing to let you tell 
what vou want to sav. 
A. She was entireiy competent mentally to make a will, or 
do anything else she wanted to do. 
Q. Now, Mr. Hall, you are a lawyer of long experience, 
aren't you, and you have a reputation in this community of 
being a capable lawyer, do you not-don't you understand 
that to be your reputation Y 
page 91 ~ A. I don't know about that. -
Q. And you went down to Mrs. Cole's house and 
wrote this will for her and vou were so uncertain about· it 
that you eonsulted two doctors before JTOU went there to write 
it. Do you do that in every case you write a will Y 
.A.. Wherever a client is sick and I am sent for to write .a 
Will during sickness I do. 
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Q. -I want you to give ~e the name of one person that you 
did that with since you h ve been practicing law! 
A. I can-
, 
Mr. Dovell: I object to it as immaterial. 
Mr. Flanagan: No it is not. I got this man on cross exam-
ination. 
The Court: He can answer it if he likes. 
Q. Can you give me thb name of a person that you called 
up a doctor about before,you-
Mr. Dovell: Isn't that
1 
a confidential relation t If I counsel 
wants to ask it, let him go, ahead . 
.A.. I could, Your Honor,1
1 
but I don't think I ought to be aRked 
about what other clients: I have called up doctors about. 
The Court: I told you I was not going to compel you to 
answer the question. 
Q. Then you are claiming your privilege in not answering 
the question Y [ 
A. I am cla1·mino· my client's privileg·e of being 
page 92 r able to count n' Channing Hall to keep conn.den-
' tial professio .al matters, Mr. Flanagan. 
Q. "\Vould the fact you iwent to see a person to write a will 
for them, would that bi so privileged that you wouldn't 
want to tell it? , 
A. I don't mention th9se things, sir.-
Q. Isn't it very unusual for a lawyer to write a will for a 
person involving the a~ount of property that is especially 
, involved in this will w~~~ he is so uncertain rubout it he has 
to call two doctors to fin~ out about her mentality before he 
writes it, - I ask you isn't that unusual T 
A. ::M:r. Flanagan, I ha~ no degree of uncertainty, siri 
Q. Why did you call the doctors Y 
A. Simply as a matte~ of- , 
Q. Precaution Y J 
A. Asking a brother professional man in another line what 
pertains to bis line whe1a elient is sick. 
Q .. How much convers tion did you have with Dr. Brantley 
Henderson Y · · 
A. I talked to him al9ng the same line that I did to Dr. 
Bell. 
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Q. Did he express any opinion about it? 
A. He said that she was entirely competent to make a will, 
sir. 
Q. Mr. Hall, I am going to put you on notice, 
page 93 ~ now, because I know you don't want to make a de-
liberate misstatement. Dr. Brantlev Henderson tes-
tidied in the last trial he didn't remember even talking to you 
about Mrs. Cole, and he wouldn't even on this witness stand 
express an opinion as to her mentality. In view of that do 
you still sny you called him up and he talked to you about 
iU 
A. Mr. Flanagan, I certainly do. 
Q. Even in view of that statement on his part? 
A. I know I talked to both the doctors. 
Q. When you went down with this paper writing: (Exhibit 
Virginia Blane.hard No. 1-the will in, question) Item 4, you 
testified at the last trial '' I did not explain or discuss that 
provision with Mrs. Cole." And you so sa.y so now? 
A. I understood that she wanted Mr. Savage to have the 
real estate, and the son to have the personal estate. She read 
the will and said that was what she wanted. As to recounting 
how much she had in bonds and monev we did not do that. 
Q,. You didn't discuss it with her?., 
A. No, sir. 
Q. You didn't explain to your client who was paying you 
to prepare her will and dispose of her entire estate that she 
was making a bequest in the bill which amounted 
page 94 ~ to between fifteen and twenty-thousand dollars, and 
you didn't explain it to her, - that is what you 
tell the jury? 
A. She knew better than I what she had. 
Q. It is your opinion that she knew betted 
A. Yes, sir. · 
Q. Did you know what she had? 
A. I knew she had cash, I knew she had government bonds. 
I knew also, of course, by that time that when Robert died 
that the mother had succeeded to Robert's estate. I knew 
that. 
Q. Do you know what that wast 
A. I do not. 
Q. Did you have anything to do in settling that estate up 
- in representing the bank or Mrs. Cole? 
A. No, sir. 
Q·. Who handled it? 
A. The bank itself handled it, so far as I know. 
I 
I 
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Q. Bank handled it thrl ough Mr. Fred R. ,Savage, didn't 
itT 
A. Either through Mr. Savage or through Mr. Jensen, the 
Trust Officer, or both. 
Q. In the next paragraph of the will, Item 5 (Referring· to 
Exhib.it Virginia Blanchtrd No. 1), you didn't explain that 
to her, did you,7 
A.. I don't ,hink we did much explaining as to 
p~o-e 95 ~ what she had, 1 for she read it and said it was ex-
actly what shr wanted. 
Q~ You were. her coujseU 
A. Yes, sir. 
Q. This will was dra~ 
1
n in accordance with the memoran-
dum given you in the Handwriting· of a stranger, and you 
went down and wrote the will aec.ording to that stranger's 
dictation and his memotandum, presented the will to your 
client and had her sign it! without even explaining to her what 
that will was and what it meant-isn't that what you did? 
A. I wouldn't put it tb,at way, sir. 
Q. If you can explain) it I will be glad for you to do it. 
What did you do? I 
A. I don't know just 'Y.hat you mean ,by that. In what sense 
do you use the word "stranger", Mr. Flanagan Y Of course, 
Mrs. Cole and I had con!ficlence in Mr. Savage, and Mr. Sav-
age ~ad confidence i;n me!J and I think :M:rs. Cole had confidence 
in me. Nobody was a st .anger. 
Q. She had implieit I ni\denee in Fred R. Savage, didn't 
shet · · 
A. I assume she did. i 
Q. And if Fred Sava1e had gone down there with the will 
she would have signed it without any hesitation whatever, 
wouldn't she Y . 
page 96 r J\Ir. Thorpe: I object to the question. . 
. The Courtn( I don't see how the witness' opinion 
as to that could be of Ty value. 
Q. You did take it down there, however, and told her this 
was. the will Mr. Savag~ asked you to draw for her, and she 
. did sign it without you~ explaining it to her? 
.A.. I didn't tell her in that way. I handed her the will 
and told her I had dra~n the will in accordance with her re.:. 
quest, and would she pl~ase read it; and she read·it, and then, 
as I have said, we discussed who should be executor. And she 
told me who to designre as executor. 
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Q. That was l\f r. Fred ,Savage? 
A. Yes, sir. 
Q. And that was the man she had left her property to, he 
and his son? 
A. Yes, sir. . 
Q. Doesn't that show the implicit confidence in him? . 
A. I don't know about that. Of course, I also know what 
she thought relative to relatives. 
Q. What she thought? 
A. Yes, sir. 
Q. You know what l\frs. Cole thought Y 
A.. I know what she told me. 
Q. As a matter of fact, she did leave one rela-
page 97 ~ tive in here two thousand dollars Y 
.A.. That is right. 
Q. Mrs. Otey Y 
A. Yes, sir. 
· Q. She left Mrs. Bessie Epperson, another· niece, five hun-
dred dollars 7 · 
A. Yes, sir. 
Q. The balance of them she excluded f 
A. She left some other specific sums, of course. 
Q. To relatives t 
A. No, sir. Hanrahan, Settle and-
Q. Let's talk about the relatives. Mr. Savage has on here 
"kin folks one dollar"f · 
A. Yes, sir. 
Q. If that is what l\1:rs. Cole wanted to do you didn't put 
it in your will? 
.A. Mr. Flanagan, you and I as lawyers know you don't 
have to leave kin folks a dollar. Some laymen think you do. 
Q. As a matter of fact, l\fr. Hall, you left those kin folks 
out because you didn't know who they were, didn't you; you 
didn't know who the kin folks were 1 
A. I knew in general who they were. 
Q. Name some of them besides Mrs. Otey and Mrs. Epper-
son. 
A. I knew there were a number of the same degree of kin-
s.hip as Mrs. Otey and Mrs. Epperson. 
page 98 ~ Q. Name one of them. . 
A. Of course, I knew there were the Martins. 
Q. Didn't know the names or wl1ere they were Y 
A. I knew the name of 01J,e. 
Q. Wbat is his name? 
A. Clarence Martin. 
·I 
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Q. He lives here in thej County? 
A. I think he lives up ~ear Diascond. 
Q. And that is the reason you didn't put them in there, 
you didn't know who theI1 were T 
A. No, sir. 
Q. She wanted you to ut them in there Y kn!~; :~dn ~:t pt:~:ma~t:u:h:::/:r a:e ~=:n a:::/::a~ 
Mrs. Cole told you. I kn w that you don't have to do it. 
A. Yes, sir. 
Q. She wanted that done because she thought they couldn't 
break the will if she left ~hem one dollar Y 
A. I know that there wrere relatives she felt didn't deserve 
anything and wouldn't krlow how to · take care of it. 
Q. Did she telly, ou abol~t any relatives she thought did not 
deserve so1ne of her est teY 
A. Yes, sir; a number of times. 
Q. Mr. Hall, you have testified that you had to write to 
Mrs. Cole on he day you were down there. Did 
page 99 ~ you keep any rl f that memorandum Y 
A. Yes, sir. 
Q. Where is iU 
A. I have it. -
Q. May we see it' r . I 
A. Yes, sir. (Left wit ess stand to get this, later handing 
it to counsel.) ' 
Q. These are the questions y~u put to her with reference 
to Mrs. Cole? . t A. Yes, sir. That do sn't represent all. . 
· Q. This ·represents th important matter about it? 
A. That represents the part that was in writing. It doesn't 
represent all. 
1 Q. This represents th. ~important part· of it, doesn't it? 
A. I.would rather oth rs judge as to what was important 
as between what wa·s sa~ and what was written. · 
Q. I want to read this to the jury. This is in your hand-
writing? I 
A. Yes, sir. 
Mr. Flanagan: To-wit. ''I have Miss Pitman with me. She 
and I can stgn as witnesses. Savage suggested that Penin-
sula Bank be executor. !He, Savage, can do it. Shall I call 
Miss Pitman to sig·n Y Even if the witnesses die their l1and-
writing can be proven. jMiss Pitman works in my office. Is 
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this your will and do you want us to ''sign as 
page 100 ~ witnesses 1 Do you want me to take this will to 
the bank or leave it here with you? You can 
chang·e your will as of ten as you please.'' 
Q. She gave you answers to every one of those questions 
you wrote there? 
A. Yes, sir; whatever are questions. 
Mr. Flanagan: We want to offer this in evidence as EiX-
hibit Channing M. Hall No. 3. 
Note : This paper writing is now marked and filed as E_x-
hibit Channing M. Hall .No. 3. 
Q. Why did you tell Mrs. Cole she could change her will 
anv time she wanted to? 
A. I tell clients that about wills just as I warn clients in 
divorce matters that they can't be married within six months 
from a final decree. · . 
Q. They know that when they get the decree, tooi 
A. Yes, sir. But I like to be sure. 
Q. What other matter did you talk to Mrs. Cole about ex-
cept what you have on that memorandum? 
A. The fact that here was the will, .and would she read it! 
And after Miss Pitman came up in there, some of that writ-
ing was after Miss Pitman came up in the room. And then 
I we;nt through the form which I always do of reading out 
loud the attestation clause before the witnesses sign the at;. 
testa.tion clause. 
page 101 ~ Q. You read that for the benefit of Miss Pit-
man, didn't you? 
A .. Yes, sir. 
Q. Mr. Hall, is this the memorandum that 1\fr. Savage 
brought you (Exhibit Channing M. Hall No. 2) by which you 
drew 1\fr~. Ida S. Cole's wilU 
A. Yes, sir. And there a.re also on there writings which 
are mine, as I explained a while ago. · 
Q. You added those yourself? 
A. Yes, sir. 
Mr. Flanagan: Gentlemen, you probably will want to see 
tllis (banding to the jury Exhibit Channing M. Hall No. 2). 
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Q. You didn't have anF' ·ng in Mrs. Cole's handwriting 
about the will, did you? 
A. No, sir; except her ig-nature to it. You mean ahead of 
time! . I 
Q. Yes. 
A. No, sir. · I 
Q. What part of this (showing to the·witness Exhibit Chan-
ning M. Hall No. 3) writ~ng y.ou gave M:rs. Cole did you 4o 
before Miss Pitman got up there, and what did you do after 
she got up there Y I 
A. Mr. Flanagan, to t;e best of my recollection now down 
to '' Is this your will an do you want us to sign as wit-
nesses 7 ", do n to that point was before she got 
page 102 } up there. ~d from that point on was after Miss 
Pitman was :µi the room. 
Q. In other words, af~r Miss Pitman got there you wrote 
her this question '' Is this your will and do you want us to 
sig-n as witnesses?" and l:r presume she answered "Yes"Y 
A.. Yes, sir. .And theif the attesting clause was also read. 
Q. You read that for Miss Pitman's benefit ''Do you want 
me to take this will to tli.e bank or leave it here with you i'' 
and she answered (' TJe it to the bank''. And ''You can 
change the will-
Mr. Hicks: Wait a .n 10nute, Mr. Flanagan. 
Mr. Flanagan: That 4oesn 't make any difference. 
Q. That was all that ,Jtas written after Miss Pitman got in 
the room, and the balan e before Y 
A.. Yes, sir. 
Witness stood aside.~ . · 
page 103 ~ MARY A.TIMER PITMAN, ' 
a witness in roduced in behalf of the defendants, 
first being duly sworn, t~stified as follows : 
I 
DIREcr: EXAMINATION. 
By Mr. Dovell: · 
Q. You are ::M:ary Pitman 7 
A. Yes. i 
Q. What is your middle name Y 
A. Latimer. 
Q. Mary L. Pitman 1 
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A. Yes, sir. 
Q. How long have you been employed in Mr. Hall's officeY 
A. About ten years. 
Q. You were so employed on the 4th of October, 19377 
A. Yes. 
Q. I show you Exhibit Virg·inia Blanchard No. 1, and ask 
you if you know what that is? 
A. It is the will of Mrs. Ida S. Cole. 
Q. Who wrote this paper? 
A. I transcribed it on the typewriter from my notes. 
Q. From notes? 
A. Yes, sir. 
Q. Given you by whom f 
page 104 ~ A. By :Mr. Channing Hall . 
. Q. Did you see M:rs. Cole sign it Y 
A. I did. 
Q. Where were you then f . 
A. I was in the room with Mrs. Cole, and with Mr. Hall, at 
her home. 
Q. Did you see Mr. Hall sign it! 
.A. Yes, sir. He signed first and then I signed. 
Q. Mr. Hall and Mrs. Cole both present when you signed Y 
A. Yes. 
Q. How did you come to sign the paper! 
A. I was secretary in 1\fr. Hall's of-flee and he asked ·me if 
I would witness the will. 
Q. When you got down to Mrs. Cole's how did you come 
to sign the paper there, if you know f 
A. Mr. Hall went upstairs and talked to Mrs. Cole, and 
theh came downstairs and asked me if I would go up and wit-
ness the will for her, she had asked me to witness the will. 
Q. Did Mrs. Cole ask you to witness her will¥ 
A. Yes. 
Q. Do you recall just how the request was made¥ 
A. Mr. Hall asked her if it was her will, and she said yes. 
He asked her if she wished me to sign it as a witness, and 
Mrs. Cole said yes. 
page 105 ~ Q. You had known Mrs. Cole before that visiU 
A. Yes. 
Q. When you came into the room did you immediately -go 
· to the business of sig'lling the will, or did anything else 
transpire prior 'to signing· the will, as fa~ as you were con-
cerned? 
A. Well, I talked to Mrs. Cole a little and she asked me 
about my Mother, whom she used to know who had died be.: 
I 
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fore Mrs. Cole did. Mrsl Cole asked me a,bout my Mother. 
Q. Do you recall anythfng else that you talked about, any-
. thing specific? .I. 
A. Mrs. Cole said something about her flowers. 
Q. Did or not she tell you auything with reference to why 
she was in bed, or her qondition ! 
A. She had been sick and hadn't been able to get up. 
Q .. As far as you wer~ able to observe that day was she 
very ill or not T I 
A. No, she wasn't very ill. She looked very bright. 
Q. Did she have· anyth,ng to say, or not Y 
A. Yes, she talked abort the flowers and talked about the 
weather. . 
Q. Are you or not call d upon to act in similar capacities 
frequently? I 
A. Yes, sir!'; very of ten. . })age 106 ~ Q. Did you or not reach any conclusion in your 
own mind as to whether or· not Mrs. Cole was 
capable of making· a con ract? 
Mr. Flanagan: I ohjec.t to that . 
.A. I thought that Mrs! Cole-
- Mr. Flanagan: Any cJnclusion in her mind without being 
based on the facts or cir~umstances, behavior or anything .. 
The Court: I think th~t is a proper question, go ahead. 
A. Mrs. Cole looked v+ry bright to me, and I thought she 
knew definitely what shel was doing. 
Q. And you executed your certificate to that effect¥ 
A. Yes. 1·· Q. How long did you remain there after Mrs. Cole had 
signed the will? 
A. I remained just a ew minutes and then I went down-
stairs. 
CROSS E~MINATION. 
Bv Mr. Flanagan: 
· Q. You went there to execute the will, or have the will exe-
cuted, or signed, and wlten that was done your mission was 
. - I . 
over and you went on out Y 
A. Yes. 
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page 107 } Q. Did you see Mr. Hall writing anything· to 
Mrs. Cole! 
A. Yes. 
Q. She was so. deaf he had to write to he:r:? 
A. Yes. He wrote some things to her. 
Q. W a.sn 't it on account of her deafness he did have to write 
to her? It would be no other reason for it, she was deaf 
and he was writing to her f 
A. Yes. 
Q. He did write to her because she was so deaf he couldn't 
make her understand by talking to her Y 
A.. Yes. 
Q . .And then you went in there and talked to her about 
raising flowers, is that what you want to tell the Court? Did 
you really talk to her about raising flowers 7 
A. Yes; because when I walked in Mrs. ·Cole asked me cer-
tain things and I answered her. 
Q. What did she ask you 7 . 
A .. She asked me about my Mother, as I have said. 
Q. What did she ask you about your Mother? 
A. When I walked in she spoke to me as Miss Pitman and 
said she remembered my l\tiother. 
Q . .And that ended that part of the conversation, didn't iU 
A. Yes. 
Q. Then what did iou have to say to her about the flowers? 
.A. I had alwa:ys Im own she was very fond of 
page 108 ~ flowers, and she was very polite, spoke to me and 
· said that her flowers had been pretty that fall. 
Q. Then what did you say to her1 
A. I said I thoug·ht so. 
Q. WherP. were her flowers? 
A. Some of them down in the yard and she had some in her 
room. 
Q. Just potted plants, is that what you mean? 
A. Cut flowers. 
Q. And that is all you had to say to her? 
A. Yes. 
Q. When had you seen l\frs. Ida Cole to talk to her prior 
to the time that you went. there as a witness to her will, Miss 
·Pitman? 
A. I had seen her when I had been out there with friends 
of mine. 
Q. About 15 years before, wasn't it? 
A. Not that long. 
Q. Isn't that what you testified to before? Didn't you tes-
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tify before-Mr. Dowell was examining you: "Give us some 
idea. about what you mea~ by that, how often!'' Answer: '' I 
think I saw her once ibef re I went out to witness the will.'' 
Question, '' In 15 years?'' Answer : A.. ''Yes,. sir.'' You 
hadn't seen her l,ut once 1in 15 years, had you, until you went 
out to execute the wilU 
page 109 r A.. No, sir./ · 
Q. A.t that l'ime when you went there with some 
friends they wanted to purchase some produce from Mrs. 
Cole, is that correct? 
A.. Yes . 
. Q. You clidn 't talk to her that day, did you f • · 
A.. Yes. ~ Q. What did you talk to her about Y I 
A.. She came out and alked to these friends of mine, and 
I talked to her about var~ous things, just as you would to any-
body whom you had gon;e out to see. 
Q. How long did you Ii talk to her that day! 
A.. I suppose about 15 or 20 minutes. . 
Q. You mean the whoJe group was there 15 or 20 minutes¥ 
A.. Just- , . , 
Q. You didn't talk to her that long yourself Y 
A. I saw her talking to the other friends of mine. 
Q. You an ·were there I about 15 or 20 minutes Y 
A. 15 or 20, I· should think. _ 
, Q. Now, ~Iis~ Pitman,iwith-your limited Imo~ledge of Mrs. 
Cole, only havmg seen er on these two occasions that you 
had seen her in the last . ,f teen years, and only thing you said 
to her at the time she ~ecuted this will was she mentioned 
your Mothe
1
1.i and then said something about flow-
pag. e 110 r ers, to whic you ag·reed, you have solemnly cer-
tified to tha will that she was a woman of sound 
mind? , 
A. Yes. ! - · 
Q. Isn't tb::t t what you did¥ 
A. Yes. -j 
RE-DIR,CT EXAMINATION .. 
Bv Mr. Dovell: I 
·Q. Can't you recall ,vrat your· conversation was with her! 
. 1\fr~ Flanagan: I thi~k I went into it very fully. She has 
testified to that. j 
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Mr. Dovell: I think counsel is entitled to know what she 
· talked about, but that is all right, stand aside. 
Witness stood aside. 
page 111 ~ Mr. Flanagan: I wanted to off~r this will while 
Mr. Hall was on the stand, but now Miss Blanch-
ard has brought it to me and I wish to do it now. 
Mr. Dovell: I object to its introduction. It could only es-
tablish the fact that Mrs. Ida Cole's husband set up a trust 
for her. As having· any ;bearing on her capacity to handle 
her property, it doesn't follow from that that that is true. 
The Court: That is true. I will permit you to read the 
will. 
Mr. Flanagan: I may introduce the will? 
Mr. Dovell: I object to it, if that is the sole purpose of it. 
Mr. Flanagan: That isn't the sole purpose, Mr. Dovell. 
The Court: I won't admit it for that purpose, of course. 
Mr. Flanagan: Will Book No. 2, page 302. Gentlemen, 
,. the paper that I will now read to you is the will of Mr. Robert 
R. Cole, Sr., who was the husband of Mrs. Ida ·Cole. 
page 112 } '' In the name of God .Amen, I, R. R. Cole, of 
the County of ,James City, State of Virginia, be-
ing of sound and disposing mind, do make this, my last will 
and testament, as follows: 
(1) First, I desire that my body may be decently buried.· 
(2) Secondly, I desire that all my just debts be paid. (3) 
Thirdly, I give and devise to my wife, Ida Cole, my mansion 
house in the County ·of James City, where I now reside, with 
all the plate anrl hous~hold furniture and g·oods of every de-
scription therein, together with the tract of land annexed 
thereto, known as the Hobby, and all the horses and mules, 
oxen, cattle and stock of every kind, carriages, wagons, carts, 
agricultural and other implements and goods of all kinds used 
upon the said land, growing crops and provisions of all sorts 
laid in for family consumption, to have and to hold the same, 
except the horses,· mules, cattle and stock of every kind, which 
I give to her in absolute property, for and during her life or 
so long as she remains my widow. And I do hereby declare 
that this and subsequent provisions made herein for my wife, 
shall be in lieu of her dower and distributive share in my es-
tate. ( 4) Fourthly-As to all the residue of my estate, ·real, 
personal and mixed I give, devi~e and bequeath to my friend, 
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M. R. Harrell, upon the i:;pecial trust that he shall hold the 
same, collect the rents, p1·ofits and interest, and apply them 
in the joint maintenance and support of my ''wife, 
page 113 ~ Ida Cole, anal child, R.. R. Cole, Junior, until he 
shall attain the age of twenty one years. If my 
wife, Ida Cole, should in !the meantime marry, or die, then I 
direct that all the rents,I profits -and interest shall be paid 
over to my son, R.R. Co~e, Junior, or as much thereof as is 
necessary for his suppolit, maintenance and education. 
When my son, R. R. · ole, Junior, shall attain the age of 
twenty-one years, I give nd devise to him absolutely and in 
fee simple all of my esta e, real and personal, hereby, or by 
this clause of my will disposed of. 
(5) Fifthly-Upon thei denth of my wife or her marriage 
I give and devise to my sqn, R. R. Cole, Junior, the remainder 
in the property mentioner and disposed of by the third clause 
of this my will. 
( 6) Sixthly-I empowe · the said M. R. Harrell, whom I 
now nominate and appo~tit as the executor of this my last 
will and testament, to sell and dispose of any the real or 
personal property, except that mentioned in the 3rd. clause 
of this will, and reinvest ~the proceeds as he shall deem most 
advisable. . 
(7) Seventhly-I devis that the custody of my child, R.R. 
Cole, Jr., be g·iven to my wife, Ida Cole, whom I constitute 
and appoint his guardia.11, bnt }1er guardianship is in no way 
to interfere rth the trust declared in the 4th 
page 114 ~ clause of "~~is my last will and testament. 
(8) Eightl)f-I hereby revoke all previous wills 
ma.de by me. I. 
Witness my hand this 6th day of September, 1898. 
l R.R. COLE. Signed, published and declared by R. R. Cole, as and for his last will, in tl1e pres nee of us, who in his presence and at his request and in the1presence of one another, have here- · 
unto signed our names as witnesses thereto. 
H.B. SMITH. 
B. D. PE'AOHY. 
At a Court for the Co~nty of James City, and •City of Wil-
liamsburg, held at the Oourthouse thereof in said City on 
Monday, January 12th, r03. The fast will and testament of 
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R. R. ·Cole, deceased, was this day produced in Court, and 
proved by the oaths of H. B. Smith and B. D. Peachy, sub-
scribing witnesses thereto, and is ordered to ·be recorded. · 
Teste: 
T. H. GEDDY, Clerk.'' 
page 115 r DR. BR.A:NTLEY HIDNDERSON, 
a witness introduced in behalf of the defendants, 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Dovell: 
Q. You are Dr. T. Brantley Henderson? 
A. Yes, sir. 
Q. ·what branch of medicine do you follow? 
A. I limit my work to the Eye, Ear, Nose and Throat. 
Q. How long have you been located in Williamsburg? 
A. Eleven years. 
Q. How long have yon been engaged in the practice of medi-
cine generally and your specialty? 
A. About thirty years. 
Q. How long did you know Mrs. Ida S. Cole? 
A. Approximately six or seven years, I would say. I don't 
remember the date of her death. 
Q. It appears it was the first day of July, 1939. Will that 
help you in determining that i 
A. About six years. 
Q. During· that six years, how frequently did you see her? 
A. At irregular intervals I went to see her, perhaps four 
or five different times for from one to five or six 
page 116 } consecutive visits. 
· Q. Somewhere between twelve and thirty times, 
would you say, all told? 
A. I would say so. 
Q. Physically as far as you know what was her condition? 
A. I can't speak for her general physical condition except 
what she told me, which would not be admissible, I don't 
imagine. But she was blind in one eye, and she had a cata-
ra.ct and an iritis. And then at ]ater intervals, I would say 
about 19'37, she had the influenza, whieh was followed by a 
verv marked deafness. Q. Was she iblind in one eye when you first saw her? 
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A. Yes, sir. i Q. That eye was never removed, was it Y 
A. No. 
Q. Do you know whet r or not she read the newspapers 
and printed books Y 
A. I don't know. 
Q. You don't know Y 
A. No, sir. , 
Q. You know to what extent she used her eye Y 
.A.. I think it was her right eye that was blind. I am sorry, 
I don't have my record lliere, but I think her other eye was 
all ri.ght, anr that she was perfectly capable of 
page 117 ~ reading. 
Q. You tal ed to her at some length when you 
would see her Y · 
A. Yes. · 
Q. Was she talkative or had little or nothing to sayt · 
A. Quite talkative. : ~ 
Q. Have you any recollection of what she liked to talk about 
or preferred to talk abo*t? 
A. Oh, she liked to talk about her chickens, and her milk 
and butter. She talked (1 o me a number of times about her 
son, and her reg-ret she didn't have a dozen or more chil-
dren, and things of that type. 
Q. During the visits t at you would make there was she 
ever in bed or was she ~lways up, or was she sometimes in 
bed and sometimes upY I 
A. During the last time I saw her she was confined to the 
bed. And at the time I·pientioned as to her having this ear 
complication following the influenza she was confined to the 
bed at that time. I 
Q. That, you think, wrs sometime in 1937? 
A. I think so. Prior t that time she had always been up 
when I went there. 
Q. Do you recall abou what time in 1937 it was? · 
A. I think it was in !Pctober, 1937. 
Q. Do you recall whether or not you suggested to her some 
mechanical ~pparatus to better her hearing? 
page 118 ~ A. Yes. i 
Q. Did you send someone to her in connection 
with thatt 
A. I tried to, hut the · erson whom I recommended to send 
had discontinued selling the apparatus, so I don't think she· 
ever secured anything f that kind. And her hearing im-
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proved somewhat. So later on her hearing improved a good 
d~al, so she got along· very satisfactorily without it. · · 
Q. Was it or not difficult for you to make yourself under-
stood by her when it was at its heighU ' 
A. During· the time her ear was worse, yes, you . would 
have to speak very loudly. And at one time I had to write 
to her to be able to understand ,vhat I was saying. 
Q. You were treating her! 
A. But that improved a great deal. 
Q. How long would you say that condition continued 7 
A. I would say about two weeks. ' 
Q. And you fix that as October of 1937 when she had-
A. Approximately that date. I am sorry I didn't bring the -
record with me. 
Q. F·rom your conversation and your observation of her, 
your study of her case, did you or not reach any conclusion 
as to whether she was capable of transacting her business or 
engaging in any contracts affecting 4er business? 
A. I never had anv reason to think otherwise. 
pag·e 119 ~ Q. I don't know as I heard you. 
A. I said I had no reason to think she was not 
capable of attending to her own' affairs. 
Q. Did anything occur to raise any question in your mind Y 
A. No, sir. 
Q. You say you had no reason. It was no question raised 
in your mind about her heing capable? 
A. That is right. 
Q. At the time of this severe deafness that you have talked 
about, her son was then dead? 
A. I think so ; I never knew the son. 
Q. Can you tell the Court and jury from your observation 
and your knowledge of Mrs. Cole whether she was vacillating 
or easily persuaded, or whether. she was strong willed and de-
termined in reaching her conclusions Y 
A. I don't know as I am qualified to a.nswer that question, 
Mr. Dovell, but I never had any business dealing·s with her in 
any way. I would say unquestionably she was a very opin-
ionated woman and perfectly capable of making her own con-
clusions. 
Q. In connection with your treatment of her, the occasion 
for you to undertake to persuade her to do something did · 
not arise? 
A .. Yes, I found her very difficult to deal with. I mean by 
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that she woul~ not follow my advice in reference 
page 120 ~ to what shoultl be done for her benefit. . 
Q. YOU mean she did what she Wanted to do f 
A. That is it exactly. [In other words, I tried for several 
years to get her to g·o totlthe hospital and let me remove her 
blind eye that was cont" ually paining her, but she never 
would consent to do so. 
Q. Do you recall that he ever gave you any reason why 
she would not? I 
A. Oh, she said she couldn't leave her home, and that she 
didn't want to go to the! hospital. . 
Q. You have no indepertdent recollection of your own as to 
just when the will was er' ecuted f 
A. No, I knew nothing rubout the will. 
Q. Did she ever talk t you about her will? 
A. No, sir. I Q. Did she talk to you about making any specific disposi-
tion of her property¥ 1 
. A. No, sir. 
CROSS EXAMINATION. 
By Mr. Flanag·an : 
Q. Did you ever talk t~ anybody about her making· a will, 
Doctor? 1 
A. ~ o one ithat I recall. . . 
page 121 ~ Q. Did you i talk to Mr. Chanmng Hall about it? 
A. If so I certainly have completely for gotten 
it. I have no recollectionj1whatever of Mr. Hall having spoken 
to me about her. 
Q. Ordinarily if he bad called you about it you would re-
call, with all this stir up I rubout this matter, wouldn't you, if 
he had called you f ; 
A. \~ell, I think I have a pretty good memory, but I do 
not recall it. I 
Q. Mrs. Cole was a thJroughly uneducated woman, wasn't 
she? I 
A. Well, in a literary ray I would say she was. 
Q.· She was illiterate! 
A. I couldn't answer that question. She could read and 
write. I 
Q. Didn't you answer lit before when you testified? 
A. I don't recall. 
~ I asked you the quesition '' Would you say she was illiter-
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ate f '' and you answered '' I would say she was illiterate, 
yes''. 
1\1:r. Dovell: I object to reading the record. The Court 
has said that cannot be done. · 
Mr. Flanagan: He says now he doesn't recall, and I am re-
freshing his memory as to what he said before. 
lVIr. Dovell: I object to counsel having a record over there 
and reading it to him. Show it to the witness. 
The Court: The witness is entitled to see the 
page 122 } record and to know what he testified to before. 
Go ahead, sir. 
A. It would depend entirely upon your interpretation of 
illiteracy. She is certainly not an educated person, if that is 
what you mean. 
Q. The only conservation you eyer had with her was about 
her eondition and- · 
A. And about her chickens and eggs and produce. 
Q. She never discussed any current events like Mussolini 
going down in Ethiopia with you? 
A. No, sir. 
Q. She never discussed local politics? 
A. No, sir. 
Q. Never discussed with you who was running in the County 
for office, or what was going on in the City of Williamsburg! 
A. No. 
Q. And she stayed out there all the time by herself T 
A. She had a man there with her. 
Q. She didn't visit? 
A. That is rig·ht. 
Q. She went to see no_body 1 · 
A. Not a.s !know of. 
Q. And wouldn't that go to the question of her mental 
qualification, doctor, her failure to be able to adapt herself 
to environments and have friends and · a.ssoci-
page 123 ~ ates and have people to visit her,-wouldn 't 
that go to the question of her mental condition? 
A. Not necessarily. 
Q. Not necessarily? 
A. No. 
Q. You are not, however, a mental experU 
A. No, sir. 
Q. And you don't express any opinion as to her mental 
condition? 
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A. None whatever. I 
Q., Yo, u wouldn ''t say s1e was a woman of sound mind or un-
sound mindY 
.A.. No. . 
By Mr. Dovell: 
Q. Let's bring the question a little closer home. Could you 
say whether or not I am !of sound mind or unsound mind Y 
.A.. I would not undertake that. 
Q. Is there anybody in this Courtroom you would venture 
the assertion they are either sound or have a.n unsound mind! 
.A.. No, because I am*-
1 
ot testifying as, a.n expert on that 
suibject. 
By Mr. Flanagan: (Co inued) . 
Q. How long have yo been in Williamsburg·! 
. A. About eleven years. 
page 124 ~ Q. Now t~ey have lunatics over · here in the 
asylum wallr;ing around the streets of Williams-
burg. Do you know tnat they have patients over in the 
Eastern State Hospital, /the lunatie asylum, as we commonly 
refer to it, walking aro¥d the streets of WilliamsburgY 
A. Oh, yes, lots of them. 
1 Q. And they go wher they want to go? 
A.. Yes, sir. 
Q. They go to the sto es and buy what they need Y 
.A.. Except A. B. O. 
Q. ·They won't let the, go there 7 
A. That is right. 
Q. And they make apparently the right change and get what 
they wantY 1 
A. Ai3 far as I know, I never sold thein anything. 
Q. But they ha:ve lunatics in the asylum who do those 
things? I · 
A.. I don't know whet~er they are lunatics or not. I am not 
· one of the doctors on tle Staff. .A l~t of patients are com-
mitted there because ther.: have no home, and they have friends 
wanting to get rid of th'em. And they have certain liberties 
granted over there that! mental cases would not be granted. 
I have a doc.tor friend oyer there "'ho walks around the street ,,~~-
and goes anywhere he Jwishes, but he is not crazy. He is 
there because of liquor.: 
Q. But th~y do allow them to walk around the 
page 125 ~ streets? I 
A. What classification those patients come un-
I 
. I 
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der I am not able to tell you. A great many come to my of-
fice, but the majority of them are brought there by an at-
tendant. But while they are in the office I would never know 
that they were from the asylum. · 
Q. That would be true with a perfectly insane man, he sits 
down and talks to you and you never notice the fact he was 
crazy? 
A. Yes. You would have to make an examination or test 
from the standpoint of mental condition. 
Mr. Dovell: I object to that as immaterial. 
The Court: It will be time enoug·h to get at that wh~n Dr. 
Bell gets on the stand. 
Mr. Flanagan: I would like to get this doctor's opinion 
on that. 
RE-DIRECT EXAMINATION. 
By l\fr. Dovell: 
Q. You would not say, Dr. Henderson, that someone did not 
call you and ask you-
Mr. Flanagan: If Your Honor, please. I object to that as 
leading. 
Q. You would not say someone did not call you and ask you 
about Mrs. Cole's condition while you were treat-
page 126 ~ il!g her,-not about her will but abou~ her concli-· 
t10n, you would not say someone did not do that, 
you just have no recollection of itf 
A. I have no recollection of it. 
Q. You are not undertaking to say Mr. Ha.II did not do iU 
A. No, I am not undertaking to say th~t. 
Witness stood aside. 
page 127 ~ DR. HENRY E. DA VIS, 
· a witness introduced in behalf of the defendants, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Dovell: 
Q. What is your namet 
A. Henry E. Davis. · 
I 
I 
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Q. How old are you f I 
A. 49. 
Q. And what is your occupation, or profession Y 
A. Physician. I 
Q. What¥ f 
A. Physician. 
Q. In g·eneral practice? 
A. Yes, sir. I 
Q. You are a dental dQCtor as well as a medical doctor? 
A. Yes, sir. I 
Q. How long· have you ~een engaged in'general practice? 
A. Since 1911. I 
Q. How long have you been in vYilliamsburg since your la.st 
return to ·wmiams burg? 
A. ·Came here in 1931. f 
Q. Been h¢re in the practice continuously since 
page 128 ~ then until nor,? 
A. Yes, sir. 
Q. How long· during helr life did you know Mrs. Ida S. Cole? 
A. Up to the time of lier death, soon after I came here. I 
don't remember just now. 
Q. Somewhere shortl~ after 1931 until the time of her 
death? I 
A. Yes, sir. 
Q. How frequently on
1 
the average would you see her? · 
A. Quite frequently i~ getting eggs and things. 
Q. -Could you state how many times a month it would av-
erage? f 
A. I woufd say three 
1
or four times. · 
Q. Was that throughout the period until her death? 
A. .Just before her death. 
Q. You recall when her son died? 
A. Yes. j 
Q .. Did you purchase your supplies, your chickens, eggs, 
and other produce fromlher after l1er son's death just as you 
ha.d before? 
A. Yes. Not quite to f: he extent because she wasn't raising 
so much. ' 
Q. Where would thes~ purchases be made? 
A. At her home, in tlie kitchen or in the vard. 
Q. Would your convhsation and talk with l\frs. Cole he 
limited to the purchasis of supplies? 
A. No. . 
Q. What f other conversation would you have, 
page 129 ~ if any? . 
I 
I 
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A. General topics. 
Q. W,hat say? 
A. General topics of the day. 
Q. About how long- would it take you on these occasions to 
complete your purchase and get away7 
A. It would vary a little bit, probably I would say an hour. 
Q. And that hour would be consumed in what, buying some 
egg·s and supplies f 
A. And talking with her. 
Q. And talking? 
A. Yes, sir. 
Q. vV ould the talk be about the price of the egg-s, or other 
things? 
A. Other things. 
Q. And the larger part of the time spent in buying the eggs 
or in general talk ? 
A. General talk. 
Q. Did you know her pretty well, or not? 
A. Quite well, I think. 
Q. Did she or not ever discuss her personal affairs with 
vouY 
• A. She did frequently. 
Q. Did she express herself with reference to her son's death 
as to how she felt about that? 
page 130 ~ A. Yes. 
Q. vVhat did she say, if you recalH 
A. She had nothing- left to live for. 
Q. Did you know what she meant by that; did she explain 
it any further to you? 
l\Ir. Flanagan: I object to that. 
The Court: ''-did she explain it'', he said. 
J\fr. Flanagan: That last part. might save it. 
Q. Did you know what she meant by having nothing further 
to live for, or did she explain it further what she meant by 
that? 
A. Just common sense conclusion, interest in life. 
Q. Did she have a larg·e family? 
A. I don't think so. I don't think she had anyone except 
her son. Her husband was dead, and she had no one except 
the one boy. 
Q. Do you know thaU 
A. As far as I know. 
Q. Judging· from what you have said, then for some seven 
I . 
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or eight years yon were /down there two or three times a 
month? . ! 
A. Yes. · j 
Q. And y.· ?U saw her o those visits f 
A. Yes, sir. 
Q. And had conversations with herT 
A. Yes. / 
page 131 ~ Q. That wohld sometimes go as long as an houri 
A. Yes. I . 
Q. Did you reach in ypur own mind any conclusion as to 
whether or not Mrs. Cle poss~ssed the mental faculty of 
transacting her own busi ess, ha.ndlinp: her estate, making any 
contract that she might . esire to makeY I . A. Yes. 1 
Q. W,hat was the conclusion 1 
A. Capable of doing itJ 
· Q. Did you have any 4oubt about it, or was that a definite 
conclusion 7 ~
1 
A. Definite. . 
Q. Do you know whet er,-or clo you know when she made 
her will? 
A. No. , j Q. Did she ever tell y · u Ahe had made a will Y 
A. Not to my know le ge. 
(~. vVho would you seei there on the occaRions of your visits, 
if anybody, besides Mrs~ Cole? 
A. During her son's !!f etime I saw him often. And she 
often had servants and ~ would see those. 
Q. Besides those persons would you see anybody else go-
ing and ooming over there? 
A. I was there on one I oceasion when a man was putting in, 
I believe it 'fas, an ice box or something of the 
page 132 ~ sort for her, and she was having some repairs 
clone to some part of the house. · 
, Q. Did you ever see *1Y townspeople or any country peo-
ple there? [ 
A. Yes. . ~· Q. Do you recall any of them Y 
A. I have seen Miss mily Hall there, either g·oing in or 
coming out; and some 9thers I don't recall. 
I 
CROSS EXAMINAT[ON. 
Bv Mr. Flanagan: I 
, .. Q. How many people' do you know who visited Mrs. Cole Y 
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A. I don't know of anyone that visited her. I knew some 
people who were there frequently buying supplies. 
Q. Did you ever know of her having a visitor, a perso11 
who went there on just a matter.of visiting Mrs. Cole from a 
social standpoint Y . 
A. No, I don't believe so. 
Q. And the only people you ever saw there were the people 
who came there to buy eggs and butter or milk, produce and 
things of that kind Y 
A. Yes. 
Q. And that was the extent of her association with the 
townspeople of Williamf:!burg, as far as you know T 
A. Ye·s. 
page 133} Q. Did you ever know her to visit anybodyT , 
A. No. 
Q. Isn't it a fact she didn't go off the place for the past 
fifteen or twentv vears? 
A. I am not su~e about that. 
Q. Did you ever see her off of it t 
A. No. 
Q. How would Mrs. Cole dress? 
.A. Like a country working woman. 
Q. U>untry working woman? 
A. Yes. 
Q. Like a woman who didn't have any money Y 
A. I would say yes. 
Q. Did she dress like a woman who had thirty-five or forty 
thousand dollars? 
.A. I don't know how a woman like that would dress. 
Q. You have never seen one in that class? 
A. I don't know w bat you mean by that. 
Q. I mean, if she was- · 
A. I have seen them dress with quite a fortune like a 
pauper. 
Q. Who did you ever see do that Y 
A. People on the street. 
Q. Who are they Y 
A. I do not lmow their names. 
Q. You don't know their names, but you kriow they had 
fortunesY 
page 134 ~ A. I read it in the papers, the same sort of 
thing. · · 
Q. Who are those people? 
A. They call _them misers, I think. 
Q. Misers? 
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A. In the papers. 
Q. Isn't that evidence,! of insanity? 
A. I wouldn't say so. · 
Q. You wouldn't Y 
A. No. · ; -
Q. Your conclusion ab~ut Mrs. Cole is based on the visits 
you made there to buy produce and the conversations you 
had. with her at that time Y 
A. And about twenty-~ome years of medical practice with 
the human race. I 
Q. Are you testifying lnow as an expert Y 
A. What is an expert Y , 
-Q. Sir? 
A. ·what is an expert?b' 
Q. I want vou to teU e. 
A. I don't "know. I 
Q. Are you an expert f 
A. Are vou one f 
Q. No. · · 
1 
A. I am not. 
Q. But you are willing to venture a.n opinion 
page 135 ~ although you don't claim to be .an expert? 
A. vVbateT1 er question you ask me I will an-
swer. 
Q. What topic did Mrs. Cole ever discuss with you? You 
say she discussed local tbpics. 
A. General topic.s of the day. 
Q. Did she ever talk ,~o you about Mussolini going down 
into Ethopia f 
A. I don't know as she did. I don't know if he was going 
down there at that timel 
Q. Did she ever discubs any national subject with you, or 
politics Y !'
1 
• A. I would say yes. 
Q. In what instance?. · 
- ;;... General trend of things in the papers. 
Q. What did she ever !discuss with you that she read in the 
papers? 
A. Everything that w
1
1
as in the papers at that time. 
Q. Everything Y · 
A. That she read. Slie read the papers pretty thoroughly. 
Q. Did she read them) thoroughly? 
A. I think so. [ -
Q. Did she take the Tper every da)'1 
I 
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A. I am not sure. But she had them every time I wa.s 
there in the house. 
Q. Where did she get them, do you know? 
page 136 } A. No. · 
Q. Do you lmow whether she was a subscriber 
to a newspaper or not? 
A. I do not ..... 
Q. Did you ever see her reading a book in her life 7 
A. No. 
Q. Ever see her reading a magazine? 
A. I don't think so. 
Q. ·what paper did you ever see her read? 
A. I don't remember. 
Q. Don't you know that ·Mrs. Cole was a thoroughly un:... 
€ducated woman? 
A. I don't suppose she had much schooling-. 
Q. Don't you know she was an uneducated woman? 
A. "'\Vell, it depends on what you mean -by uneducated. 
Q. ·what did you mean by it when you said in your last 
testimony here that she was? 
A. Wbat? 
Q. Uneducated? 
A. I meant to say she hadn't had much schooling. 
Q. And you, of course, say that nowf 
A. Yes, very little schooling, I think. 
Q. You say she kept up with current events and topics of 
the day and discussed national questions with you f 
A. Pretty well. 
page 137 } Q. And she was a woman you say could ab -
sorb those thing-s ¥ 
A. I would think so, in her sphere of life. 
Q. Could you reconcile that with the fact that the United 
States had called in all the gold and gold certificates and 
MrR. Colr kept in lier posRession g·old money and gold eer-
ti:fica tes ? 
A. I don't know a bout that. 
Q. ·would that be evidence as to whether she had kept up 
with the topics and news of the day? 
.A. I think that is a legal question. 
Q. Did a lawyer have to tell you to turn in your gold cer-
tificates? · 
A. I didn't have any. 
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Q. If you had had it wt>nld a lawyer have to tell you to do 
it. . I I' 
A. I don't think so. I 
Q. Because of the fac~ vou knew it should be done¥ 
. I ~ A. Yes. , 
Q. And ?,' person who didn't do that, you would say, would 
do it because they didn't J know any better Y 
.A. No. j 
The Court: Is there/ any evidence here that Mrs. Cole 
· didn't turn them in? 
page 138} Mr. Flanagan: There will be, Your Honor. 
The Court/: Or refused to do iU There is no 
evidence of ,that here at; this time. 
Mr. Flanagan: Ther~ will be evidence here that she had 
over one hundred and sixty-some dollars in gold a.t the time 
of her death in gold ij1 the house along with some other 
money. 
The Oourt : Don't you think it would be time enough to 
introduce evidence of t~at nature when that evidence is in Y 
Mr. Flanagan: I didn't want to have to recall the doctor, 
this gentlemen. I am do~ng it because of that fact. ' 
The Court: T!here i$n 't any evidence of it here yet. 
Mr. Flanagan: It will be proved, if Your Honor, please. 
Q. Do you practice Jedicine and dentistry both nowY 
A. No, sir. I 
Q. Which do you pra~tice Y · 
A. Medicine. 1
1 
Q. In WilliamsburgY . . 
A. I am a C. C. C. phisic.ian. 
Q. In the. C. C. C. Cfmp Y 
A. Yes, sir; three of :them. 
Q. Where are you loci a ted ¥ 
A. ·Williamsburg. 
I 
page 139 ~ RE-DIRlpOT EXAMINATION. 
I • 
By Mr. Dovell: I · 
Q. In this matter of chess that counsel undertook to qualify 
you about : is there a diff erencc in the dress of a person who 
has twenty-five or thirtjy thousand dollars and wants to keep 
it and one who has that muc.h and doesn't care whether they 
keep it or noU I 
A. I have never noticed it. 
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Q. No ·difference Y 
A. No. 
Merlin, a .. Larson. 
Witness stood aside. 
Note: At this time ·recess was had for lunch. 
page 140 r MERLIN C. LARSON, 
a witness introduced in behalf of the defendants, 
first being duly sworn, testified as follows : ' 
DIRECT EXAMINATION. 
By Mr. Dov ell: 
Q. You a.re Merlin C. Larson T 
A. Yes, sir. 
Q. Where were you born and raised T 
A. ·wmiamsburg, Virginia. 
Q. How old are you? 
A. 34. 
Q. How long have you •been away from "\Villiamsburg? 
A. Well, I have never really ·been away all of the time,; I 
have been working for the railroad fifteen years. 
Q. Williams burg still is your home T 
A. Well, Kentucky for the last two years. 
Q. Your family lived herel 
A. Yes, sir; all the rest of us are here. 
Q. How long did you know Mrs. Ida Cole? 
A. Well, from boyhood on up we used tb go down to the 
creek and used to go by there and get water and ice creflm. 
And my real close acquaintance with her was in the last eight 
years. 
page 141 r Q. How frequently would you see her and talk 
with her during the last eight years? 
A. Well, 1935 after my Mother died I saw her quite often; 
I used to go to the cemetery and over there, too. 
Q. How about 1936, '37 and '38? 
A. Well, in 1936 ·quite often over there. 
Q. How about 1937 and '38 7 
A. Well, 1937 and '38 and on I have been c.alled a.way on 
duty, more or less, and I was cut off before that. 
Q. How frequently would you say that you saw l1er during 
the la.st two yea.rs of her life? 
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A.. I would say about ~very three or four months, when I 
would come home. ·, I 
Q. Would you g·o to se~ her 1 
A. Yes, sir. Every tin}e I would go to my Mother's grave 
I would go over there. l 
Q. JJ'or what purpose, ~ust as a visitor, or on business? 
A. ,Just to visit her and consolation for her and myself, 
too. I 
Q. Did she ever talk t(l) you about her youth and what she 
had done through life? I 
A.. Mrs. Cole's character was one that was admired very 
much by me, because she_./began at the bottom and worked her 
way up. She first came ,ere she told me on a boat, and came 
into this section of the countr)-r by boat at 1{ ings :M:ill ]farm. 
And then shh told me time after time about her 
page 142 ~ hardships inhife that she had. 
Q. \V ould I she give yon sort of a panorama 
view of her life or not 1 Go ahead and tell the Court and 
jury what she said. I' 
A.. She mentfoned-
Q. Give us one of those conversations, or more. What 
would sh~ talk about? I 
A.. She mentioned the fact about when she was in her 
young days how she worked in the fields, and that her time 
.. was spent in labor. Anh said her whole family worked out 
in the fields, and how sµe labored. from time to time. And 
not only that, but after !she was married she always consid .. 
ered tha.t she had to work as if she didn't have anything at 
all. I guess more or leijs to help me, I guess, in my coming 
and knowing I was tD1-ng to get along and do the best I 
could do. She mentio~~d the f ac.t when she was young a.ncl 
on the farm there raising pumpkins and feeding them io the 
hogs. Told about the nart that she worked there for those 
hogs, worked hard to .. :have something to sell, and raising 
stuff on the place theri'. She lives on what people throws 
away now, she said. 
Q. Did she ever tell ;you anything about her husband or 
their married life Y I 
A. Yes. On one occ3tion right after Robert's death-that 
is her son:;1she mentioned the fact a.bout Robert, 
page 143 ~ speaking: of
1 
her husband, that Mr. Cole used to 
bring g1.1est~ in and she would make a big dinner 
for them and she wouldjsit back and watch them enjoy eating 
the big dinner; that shel would prepare it for them and watch 
I 
i 
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them enjoy it. And I think more or less Mrs. Cole elevated 
Mr. Cole mucl1 big-her than what she did herself. 
Q. Did you know where Mr. Cole was buried 7 
A. He is buried in Cedar Grove Cemetery. 
Q. How late in her life did she talk to you about her. hus-
band¥ 
A. After Robert died she mentioned the fact about the dif-
ferences today and at the time her husband died. ,She saicl 
that Mr. Texas Cloud, an old residenthere in town, had charge 
of the cemetery, and things like that. Said Mr. Cloud came 
to her and told her when they were g·oing to break up the 
grave, that he told her tha.t Mr. Cole said he didn't want to 
take any brick or anything, he wanted to go baek to earth 
as quick as he could get back to it. And when Robert died 
she put him away in good standing·, and it cost her very 
much; that is, quite much. He had a steel vault and I think 
a copper casket. Anyway, the casket cost an awful lot of 
money. That is where she brought in the difference in the 
times of today and the time that she lived. 
Q. Did she in talking with you ever undertake 
pag-e 144 } to make any comparisons or not between her son 
and her husband 1 
A. vYell, she never ,compared the two in one way, except 
that she had hoped that Robert would carry on the Cole 
family, and she had hoped for him having a good future, 
which wou]d mean something to him, and for the family at 
large. 
Q. Did you g·ather from your convcrrsations with her and 
what she said to you, anythin.g with reference to how she 
felt ahout her son's death? 
A. I think Mrs. Cole in my opinion was very muc.h grieved 
over tl1e death, knowing that was the last she had on this 
earth. And she mentioned the fact that all she had now was 
g·one. She mentioned the fa.ct also that God could do any-
thing to her and still she would try to do the best she could. 
She said He proved himself to her by lig·btning- hitting her 
outside kitchen there and broke the whole side off of it, and 
says it didn't set it afire, and that just proves to her God can 
do· anything to her and still she would still try to do and stick 
by Him. 
·· Q. Do you know whether or not she had in her possession 
the Cole fatnily Bible? 
A. Yes. sir. She mentioned. the fact a.fter Robert died 
that she had the family Bible there, and she wanted Mr. 
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I 
Denson Cole to have that Bible so it could be left and car-
ried in the family. I guess she wanted to feel 
page 145 ~ that· she had /cleared herself for that. 
Q. Do you ~now whether or not Mr. Den Cole 
got the Bible¥ · / 
A. I don't know, but sre said she was going to give it to 
Mr. Kyger, the undertak~r, to give to the Coles. 
Q. You know what retation Den Cole was to Robert R. 
Cole, Sr. Y . . 
A. His uncle. I 
Q. I am not speaking of her son, I am speaking of her 
husband? I · 
A. Brother. 
Q. Did you ever haver· ny refreshments or lune.hes or any-
thing at Mrs. Cole's 7 
A. Yes, sir. Mrs. Cole was a very generous womaµ. She 
always on Sundays, eve~y Sunday in the summertime, she 
always made ice cream; lshe always had cake there, and if I 
came down there she . wpuld always give me a big piece of 
home made cake, pound cake, or something. She always bad 
something to give to me I every time I went there. 
Q. As a boy did you go through her far.m going to the creek 
to swim? 1 
A. Yes, sir. I 
Q. Because it was shorter, or because you, knew she had an 
ice. box in there Y I 
A. vV ell, we went through there more or less, we made ex-
cuse it was for water, but it wasn't for water at 
page 146 ~ all, it was beoouse Mrs. Cole, was too good to us. 
Q. She al~rays had something in the house, ice 
cream or cookies that Yiou all would get into T 
A. Yes, sir. 
1 Q. She was g·enerous 1 
A. Very. I · 
Q. Was there anyth~g miserly about her that you ever 
saw! I 
A. No, sir. I couldn't classify l\iirs. Cole as a miser. Mrs. 
Cole was more or less /a. woman to want to give all of the 
time, and never take. L 
Q. What did Hhe undtrtake to do, if anything, or tell you 
that she was undertaki~g to do by telling· you about the hard 
times that she had been- through y 
A .. Mrs. Cole from tu.he to time there after Robert died,-
ancl before Robert died I loaned Mrs.· Cole my horses. So 
she could put in he.r cr~p there, was the purpose of that. I 
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think Mrs. Cole needed it, but I think she wanted to feel she 
was depending on herself for support,-that is, she ·could 
make her own living. And on one time Mrs. Cole offered to 
give me twenty dolla.rs for the use of my horses, and I re-
fused to take it. Or a horse, it was. 
Q. What had your horse been doing? 
A. Using it on the farm there. 
Q. From your knowledge of Mrs. Cole and your observation 
of her and over the years you knew her, and the 
page 147 ~ talks that you all had, can you say whether or 
not she was firm and strong willed or whether 
she was easily persuaded? 
A. Mrs. Cole was awfully set in her ways. If she liked you 
she liked you, and if she didn't like you she would tell you. 
Wbatever she spoke she meant. 
Q. If she didn't like you would she hesitate to tell you 
so? 
A. No. She-would tell you to your face.; wouldn't go back 
and tell it behind your back, either. 
Q. From your observation and experiences with her, did· 
you form an opinio~1 as to whether or not Mrs. Cole was . 
mentally ca.pable of transacting· her business, handling her 
property, ,ma.kmg any contract that she mig·ht want to make Y 
Mr. Flanagan: For the purpose of the record I want to 
object to that question, and note my exception. 
The Court: All right, sir. 
A. Mrs. Cole was of? sound mind, and in my thinking Mrs. 
Cole was strong in her own living, .in all that way. But I 
don't think Mrs. Cole could be ever elassified insane or she 
could be placed in the clasf;i:fica.tion of being easily persuaded. 
Q. In all of your knowledge and acquaintance with her did 
you ever see her do anything or say anything that raised 
any question in your mind as to whether or not she was 
mentally competent to handle her affairs? 
page 148 ~ A. No. Mrs. Cole had an awfully good memory 
· In all the times I went there she never said any-
thing in any way that made me ever think she was ever 
mentally deficient. 
Q. Did your family visit with Mrs. Cole? 
A. No, only just me. 
Q. Did you know Robert well a.t all? 
A. Robert wa.s a very close friend of mine. I on several 
- I 
I 
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occasion::; when he was taken sick I took .him out for rides 
in the automobile. I 
1 
CROSS I EXAMINATION. 
By Mr. Flanag·an: i 
Q. How long did yon 'now Robert 1 
A. I have k1wwn Robert from boyhood on up. He is a 
little older than I am, ,but I have known him since a child. 
Q. You went to :M:rs. dole's about as often as anybody you 
know? I 
A. Y:es, sir. I went td Mrs. ·cole's just the same as I did 
Mr .. Burns' and other olr, people that I admired as friends. 
Q. You say she talked Ito you about her past life¥ ,/ 
A. Yes, sir. i 
·Q. And a.bout the hardships that she was forced to endure 
to live and exist? I 
A .. Yes, si{ 
page 149 ~ Q. And th4t was a hard life, wasn't iO 
A. She ha~ a hard life to ride. 
Q. And she hacln 't any educational or social opportunities, 
had she? .,I 
A. I don't know abou~ her sehooling; she never mentioned 
her schooling. What she mentioned more or less was her 
going through her daily/ routine of life. 
Q. Was she an educat~d woman? 
A. I believe Mrs. Cole could read and write, but as for 
education I wouldn't be! there to say. I couldn't say about 
that I 
Q. And from your obs~rvation and your conversations with 
her that is about all shb c.ould do, wasn't it, just read and 
write? I 
A. ,v ell, she read the papers that Mr. Henderson and I 
think Miss Emily Ha.11 used to bring down there to her, and 
she read the papers. s1e had a memory she could remember 
things from one time to 
I 
another. 
Q. Did she take any fa per 7 
A. She didn't take an local paper that I knew of, but these 
people that brought t~err.i bought butte~· a~d eggs a.nd 
chickens. Tfuey would 11:mng· them down m big bunches at 
the time. 
1 
· Q. Did you live in that section 1 
A. I lived/ in W'illiamsburg when I was growing 
pag·e 150 ~ up. I rentea a farm down below on the ,James-
to'\\rn Road lmown as the Dean Farm. And that 
I 
I 
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is one reason that she had taken the attitude toward me that 
she had, I guess. 
Q. Do you know whether she ever had a paper delivered to 
her at her, home by the delivery boy in this City of vVilliams-
burgf 
A. I wouldn't say; no, sir. 
Q. Did she ever have a paper box out on the ioad where 
she lived? 
A. No~ sir; didn't have a. paper box. 
Q. And the only paper you ever knew she had were the 
papers people would take clown to her when they would go 
down to buy milk and produce f 
A. And she would tell me things that were in those papers. 
Q. Did she ever discuss any current events. with you? 
A. Yes, she would discuss them. However Mrs. Cole never 
visited in Williamsburg; she could, though, tell me more or 
as mucl1. if I was right here in town myself. And she knew 
wha.t was going on in town as much as I did. 
Q. Did she g·et that out of the newspaper Y 
A. Between that and what the people told her. 
Q. And most of it was what people told her Y 
A. I don't know. 
Q. Do you know what pa.per these people woulq. take down 
there to her T 
page 151 ~ A. vY ell, I don't recall, but the Daily Press 
would be one. Times Dispatch would be another. 
Q. You lmew Mrs. Cole had right inuch money? . 
A. I never knew her wealth. I knew that Mrs. Cole had 
l1ad some, but I didn't know her wealth. 
Q. She never spent any of it, did she Y 
A. Mrs. Cole, so to speak, didn't take on her surplus at 
all; sl1e lived on what she actually made. 
_Q. How did she dress f . 
A. As a woman on the farm would dress. She never dressed 
elaborate. She dressed mostly in everyday clothes. 
Q. Homemade clothes? 
A. Yes, sir. 
Q. Did you ever have any business transactions with Mrs. 
Cole? 
A. Not not where dollars and cents were involved at all. 
No. sir. 
Q. Do you know of anybody who ever had any business 
transaction with her involving dollars and cents Y 
A. Well, on one occasion there Venable & Company in Rich-
mond had made her mad in some way, something had gone 
i 
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wrong with her deal theke. And she refused, told me she 
refused to deal with the.th anv more. And I mentioned the 
fact we had a plac.e up h~re at Norge that would do her busi-
ness for her. / 
page 152 + Q. You knotw what that business wasf 
A. Yes, si~; Peninsula Farm Bureau. 
Q. Wliat was the busi~ess1 
A. For her feed, dairy feed for her cows. 
' Q. Was that during Robert's lifetimet· 
A. Yes. sir; just befote Robert died. 
Q. Before Robert diedj he attended to her business for her, 
did heT 1 ' 
A. She told me one tpne that she didn't have to botho1· 
with anything at all, sh~ said she lived on what she makes1 
and if she don't make i she don't spend it. 
Q. When Robert live , did he attend to her business af-
fairs for her7 j 
A. No, sir; they kept two accounts separate. 
Q. Where? I 
A. In the Peninsula Bank, I judge, because I think Robert 
at one time-I know sh¢ told Mickey Hanrahan to g·o to see 
Mr. Savage about getting in his locker, he had a lock box: 
there. I Q. And Mrs. Cole ha;d a bank account there and Robert 
had one. there 7 I 
A. They had two sep~rate accounts. . 
. Q. Don't you know t]jtat Mr. Savage attended to her ·busi-
ness and Mrs. Cole didn't have anv bank account until after 
Robert die~f · · 
page 153 r A. If he ~estified to ·that it was his statement,. 
not mine. 
1 Q. Which one is corr~ct, you or Mr. Savage? 
A. Well, he knows hi,. own business. I am just saying what 
I think. 
Q. "\Vba.t you think!/ 
A. Yes, sir. 
Q. And your thoughts about that is just as accurate as it 
is about everything els, you have testified to? 
i 
Mr. Dovell: I object to that as improper examination of 
the witness. I · 
.A. I don't know. I abn't k"f!OW _how much money you have; 
and if you ask me tha~ question 1t would be out of the case. 
Q. You said she had! a bank aceount Y 
I . 
I · 
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A. She had some money, and l didn't know whether she had 
it on savings account or banking account. · 
Q. ~ ou had been very nice to .... Mrs. Cole yourself? 
A. Mrs. Cole was a dear friend to me, as well as other old 
people in this town. 
Q. And you were a dea.r friend of her 's 1 
.A. Yes, sir; I hope. 
Q. Over how many yea.rs Y 
A. From boyhood on up. Of course, boyhood I can't claim. 
Q. You had death in your family, I understand, and she 
lost her hoy, and you were clown there, as you say, -consoling 
her and she was consoling you f 
page 154 ~ A. Yes, -sir. 
Q. And during your visits there she would dis- , 
cuss very intimate things ·with you aibout herself and her 
familyY 
. .A. Yes, sir. 
Q. And that would be evidence of a very strong friendship 
toward you, wouldn't it f 
A. Yes, sir. 
Q. .And that continued over a long period of time T 
A. My mother died in September 1, 1935. 
Q. And she died on July 1, 19'39, wasn't it 1 
A. No, sir. 
Q. When did Mrs. Cole die f 
A. Oh; it was J"uly 1, 1£'~9 ;, that is right. 
Q. Do you know of anybody that was more friendly with 
her than you were Y 
A. Well, I think I made as manv trips to Mrs. Cole's as 
the next person did. I couldn't say. 
Q. Yon gave her everything· that you could; I mean, in help--
ing· her on the place, loaned her your horses and didn't charge 
her for them; and anything she wanted you to do for her 
you did it freely? 
A. Freely. 
Q. And made no charge for itY 
.A. Robert was very good, and on the death of my Mother 
he came up to the house personally and asked if 
page 155 ~ there was anything that he could do for us. He 
also on .the day of burial offered his car, and we 
used his car and took that on that day. 
Q. And that covered a long period of time? 
A. Sir? 
Q. That covered a long period of time, your association 
and your little courtesies to Mrs. Cole and to R-Obert, too? 
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A. Yes, sir. I tried toj'replace the courtesy that he showed 
me. 
Q. And you left here apd went to Kentucky. Did you ever 
write to Mrs. Cole1 I 
A. Yes, I wrote several times to Mrs. Cole. 
Q. Did she answer yoir letters? 
A. Mrs. Cole never did write hardly to anyone. 
Q. But you did keep if touch with her Y 
A. Yes, sir. 
1 
Q. And you kept alive that friendship you had for her dur-
ing your visits there! , 
A. Yes, sir. j 
Q. Did Mrs. Cole lea .e you anything in this will T 
A. No, sir; I don't w~nt anything. 
Q. You didn't want itY 
A. No, sir. I 
Q. You think that is the only reason sb~ didn't leave it 
to vou? -~ . 
page 156 ~ A. I coul9n't say; she gave it to who she 
wanted to h,ve it. 
Q. Did you ever see ~F· Savage- down thereY 
A. He used to buy butter and eggs down there, and toward 
the last he boug·ht gninkas down there, and she saved those 
guineas for Mr. Savag,el 
Q. They were very frfendly, toY 
A. Yes, sir; very fri~ndly. 
Q. Mr. Savage attended to a lot of busines~ for her T 
A. Yes, sir. She tho~ght the world of l\'Ir. Savage. 
Q. She trusted him Y j -
A. Yes, sir. 
Q. And relied on hini Y 
A. Yes, sir. / 
Q. And she depended, on him 7 
A. Yes, sir. ·1 
Q. And she depended on him to do the most important 
things she had Y j 
A. Yes, sir. 
Q. Did she ever talk to you a:bout the handling- of her bank 
account as to how it was done! 
A. No, sir; she never/ did go into that part of it. 
Q. 'But she did tell y~u Mr. Savag·e attended to it for herY 
A. !She said Mr. Savlge will attend to my affairs. 
Q. Did you know she ad a safety deposit box in the Penin-
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page 157 } A. I don't know aibout that, because she never 
did mention her lock box. But she did mention 
ihat of Robert Cole's, when he died. 
Q. Did she ever tell you that she kept any money in her 
house? 
A. Yes, sir. Mrs. Cole kept money in her home. And the 
day she offered me the twenty dollars she went into the other 
room and came back with a twenty-dollar bil1. I told her· 
'' Mrs. Cole, No; you will not gi.ve me a thing. It is all paid 
for." 
Q. The only business that you ever saw Mrs. Cole transaet 
was the selling of eggs and milk and produce there on the 
place, is that right? 
A. Yes, sir. 
Q .. A.nd that is the P.:dent of your knowledge of her engag-
inir in any business enterprise whatever? 
A. Yes, sir. She mentioned one time she said some tim-
ber man had been the1·e and wanted to lmy the timber, but 
she was going to leave it for the party that gets the place. 
0. She wasn't g-oing to sell it? 
.A. She wasn't going to sell it. 
Q. She just said not 
A. She didn't say that. She said a party bad been there 
to see about buying· the timber, and that she said she was go-
ing to leave it for the place. 
Q. Has she any timber on the place nowY 
page 158 ~ A. There is Rome timber on the place when I 
was there. I don't know. 
Q. How much timber on itY 
A. I couldn't tell you in board feet or anything like that. 
It has some good size timber on it. 
Q. Did you ever see any other member of the Savage 
family visiting· Mrs. Cole Y 
A. Yes. 
Q. "Who? 
A.. Mrs. Savag·e used to come down there and get butter-
milk, and Tommie Savage m~ed to come down there at times 
and get eggs. 
Q. How often did you see Tommie 1Savage there t 
A. I never saw him a.t all there on the place when I was 
there, but she mentioned the fact that Tommie was there 
to get eg·gs. 
Q. Had been coming down there to get p,roduce for his 
parents? 
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A. Yes, sir. r' Q. You ~ever saw him here T 
A. ~o, ~1r. · 
RE-DIRE9T EXAMINATION 
By Mr. Dovell: I 
Q. Yon kn~w she had made a will f 
page 159 ~ A. Yes, sir J She told me she was going· to make 
a will. .And then later on she told me she had 
made a will. j 
I 
RE-CRo,s EXAMINAT[ON 
By Mr .. Flanagan: I 
Q. When did she tell you she made it Y 
A·. That was right after Robert died. 
Q. How long after he! died t · 
A. Right off hand I couldn't say, but I would say maybe, 
well, at the very beginning of right after Robert died she 
began to talk about it. But now as to when it was I couldn't 
tell you. I · 
Q. You don't know when she made it¥ 
A. No., sir. j 
Q. You couldn't apprjo:ximate itY 
A. I don't remember 
I 
Witness stood aside. J 
F~D R. SAVAGE, . 
page 160 ~ a witne~s introduced in beh~lf of the defendants, 
first · bemg duly sworn, teshfi.ed as fo Hows : 
DIREdT EXA.MI~ATION 
By Mr. Dovell: . / 
Q. You are F. R. Saf age 1 
A. Yes, sir. 
1 1 Q. How old are you~ 
A. 57. i · Q. How long have y u lived in Williamsburg·? 
A. Since 1903. 
Q. What has been y ur ·b.nsiness ! 
A. In the banking b'siness except about eight months: 
I 
I 
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Q. How long· have you been continuously in the hanking 
business since last vou went into it? 
A. Since 1918. • 
Q. And connected with what hank or banks? . 
.A.. From 1903 I came from over as Cashier of the bank 
at Chincoteague Island, branch bank, and in 1918 I accepted 
a position with the Peninsula Bank. · 
Q. And yon have been with the Peninsula Bank since that 
time and are still with them Y 
.A.. Yes, sir. 
Q. In what capacity are you now serving? 
page 161 ~ .A.. President and Treasurer. · 
Q. Is that the only bank at ·wnliamsburg Y 
.A.. Yes, at this time. 
Q. For how many years approximately did you know Mrs. 
Ida ColeY 
A. I first had contact with Mrs. Cole in 1903 when I first 
came here. At that time I boarded with Mr. Peaehy, who was 
an attorney and he represented Mrs. Cole. 
Q. And you got acquainted with her then? 
.A.. Yes. ' 
Q. Did you or not see Mrs. Cole at frequent intervals 
from that time until her death? 
A. In the last ten or twelve vears before she ,died I saw 
hP-r once or twice a week. · 
Q. And prior to that time about how frequent would y9u 
see her! 
A. Once or twice a voar. 
Q. What particular "'event, marked the change from seeing 
her once or twice a year up until once or twice a week? 
.A.. I used to go down there and purchase butter and eggs 
from her in the last ten or twelve vears of her life. 
Q. You never knew her husband? ~ 
.A.. No, sir; he died before I came here. 
Q. You knew her son 1 
.A.. Yes. 
pag·e 162 ~ Q. About when did Robert die Y 
A. In 1936. 
Q. Was he married or unmarried? 
.A.. Unmarried. 
Q. You know about what Mrs. Ida Cole's property con-
sisted of when you first knew her Y . 
A. I couldn't say; not in 1903. She had an .account in the 
Peninsula Bank, her savings account, and I was working in 
the other bank at that time. 
I 
I 
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Q. ·when did you firstJ become familiar with her property 
as to what she had Y I 
A. That was more in 11.918 when I came over to the Pen-
insula Bank. / 
Q·. Did she have an ao.count a.t the Peninsula Bank then Y 
A. Just savings accotint, or interest bearing certificate. 
Q. One or more certificates? 
I A. Usually two or three. 
Q. Did she ever have ,bny checking account? 
A. Not that I know of. 
Q. How long did sl1e lteep a savings account at the Penin-
sula Bank? l 
A. Up until the time s~1e died. 
Q. It was there at heif death Y 
A. Yes. I -
Q. Did sh~ make any investments in intangi-
page 163 }- bles, bonds 9r securities or government certifi-
cates or anyihing of that kind from time to time, 
or not! 
A. Only once that I I~now of. 
Q. When was that Y I 
A. 1937. I 




Q·. You know why she did that! 
A. She asked me ho'Y. much guarantee there was on de-
posits in banks, and I ~old her five thousand dollars. And 
she said ''Well, I got too much money there. I would like 
to invest some of it." Ii told her I would buy anything that 
she would request. Andi she asked me to buy some Federal 
Land Bank bonds for her. 
Q. ,vhere were they /kept? 
A. In the safety depo~it box. 
Q. What became of Robert's box when he died? 
A. lt was transferre~ to her. 
Q. Did she have a safety deposit box a.t the time of her 
&~, I . 
A. Yes. It was the one Robert had. . 
Q. How would she hardle her accounts at the farm, if you 
know? i 
A. She would pa:~ cafh for anything th~ t she purehasecl, 
and then once or twice when she owed a bill she would give 
me the money and ask tne to send her a cashier's check for 
il i 
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page 164} Q. In t4ese deposits that she would make to 
her savings account, would they or not be so 
many odd dollars, or odd cents, or would she deposit them 
in even sums 1 
A. She would usually just let the interest accumulate to 
her· certificate of deposit. It was only one case there where 
she made it even money, when we made up our returns on 
Robert's estate, and we turned over to her eight hundred 
and some odd dollars in cash, and about four thousand 4ol-
lars-four or five thousand dollars in securities. At that 
time she left enough cash in the bank to make it even money. 
Q. Between the time when you first became acquainted with 
the amount of savings account that she had, and prior to her 
acquiring Robert's estate at his death, did she increase her 
personal property? 
A. Usually increased it every renewal. 
Q. Do you know where she got that money for the in-
creases? 
A. Only from saving- it. 
Q. vVould savings make up the entire interest, I mean, 
would that make up the entire increase? 
A. No, sir ; she would sell stuff from the farm, eggs, milk, 
chickens, a calf once in a while. 
Q. Could you tell from observing· lrnr deposits whether 
she was making- a profit of the farm or losing money! 
. A. She didn't keep any checking account. She 
page 165 r had an intere$t he.a.ring account there, and it 
g-radually increased. 
Q. You ,couldn't tell, however, whether she was making 
money or losing- it? 
A. I know she wasn't losing any, I could tell that. 
Q. When she told you she wanted to buy some securities 
that she had too much money in the savingR account, did 
she know ·how much s]1e liad in the savings account¥ 
A. I feel sure she did. That was the time that I converted 
the certificates and put the ,balance on her savings pass book, 
which is an exhibit here. 
Q. You remember what the certificates amounted to? 
A. The bonds were sixty-five hundred dollars, and the ex-
cess was a. little over four thousand. 
Q. Do I gather from that you add the two together to get 
what the certificates amounted to 1 
A. I purchased the bonds and just deposited the balance 
of the certificates plus the interest to her savings account. 
I 
1· 
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Q. Then her certiftcatls were a little oVer ten thousand 
dollarst · I 
A. That is r_ight. 
1 Q. :She had that monet before Robert's death¥ . 
A. Yes. Ii · 
Q. Do you know what net estate Robert had, Mr. 1Savagef 
. The settlement showed when it was reduced to 
page 166 } cash. I · · ' 
A. Showed about eight hlmdred and sixty-two 
dollars in cash, and arofund five thousand dollars in securi-
ties. ! 
Q. Had that estate sh~unk or hacl it increased, as his Moth-
er's estate had T / 
.A.. During the latter years with Robert he lost a little 
ground. 1 
Q. Do you know ;whether or not it is a facl he g·ot more 
cash than that from his father'.s estate, or his father's death f 
A. I haven't any ide4 how much cash he got from his fa-
ther. t , 
. Q. You never had oc asion to look at that settlement rec-
· ord 1 
A.. No. 
Q. Could Mrs. Cole be persuaded to do what others wanted 
her to do, or did she hive a mind of her own; was she firm Y 
A. She had a mind of her own, and she did just what she 
wanted to do. · j · 
· Q. From all of yomr knowledge and experience, associa-
tion and business relations with her) was there or not a.ny 
question in your mind/ but that she possessed the capacity 
to handle her business~ her a.ff airs and her property t 
A. No. She did ver~· well, I thought. 
Q. What would you say about her ability to 
page 167 ~ ha.ndle her property f 
A. She ad a plenty of it. She didn't ask any-
body's advice on anyt}iing she wanted to do. 
Q. How often in al} of your associations do you rec.all 
Mrs. Cole consulted you about anything? 
A. Our relations wefe friendly. I would sit down and talk 
to her every time I would g·o down there. And I would usu-
ally carry a. newspapbr, maga~ine or something. And she 
would usually talk aboht somethmg tha.t happened during the 
past few days. She wr,s always interested in anything ... tha.t 
went on in town, and wanted to know about the town people 
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Q. Was there any bitterness about her? 
A. Not at all. 
Q. Was she stingy or generous? 
A. I wouldn't call her stingy at all. {fsually had everything 
that she wanted. 
Q. When she gave you sQinething that was final as a gift, 
was it? 
.A. Yes, sir. 
Q. And how was it if she sold you something? 
A. She collected all that was due on a business transaction 
right down to the last penny. If I owed her a nickel or she 
owed me she wouldn't for get it. 
Q. Four cents wouldn't pay iU 
.A. "\\," e would always exchange it the next time 
page 168 ~ we had a meeting. . 
Q. While Robert was living did he run the place 
or did she run it? 
.A. I think that she ran the place. 
Bv Mr. F1lanagan: 
"'<l Don't think about it, Mr. Savage. Do you know? 
A. I would say yes, she was the boss down there. 
By Mr. Dove11: (Continued) 
Q. Do yon recall any inst.ance when she vetoed what Robert 
wanted to do f 
A. I don't recall anything right at this time. 
Q. Now~ how would she get money from the bank when· she 
wanted to get it from time to time? 
A.. There are only three occasions Rhe got any money from 
the bank, that was through Robert's estate she drew two 
hundred and seven dollars and some cents; another time in 
November she drew one hundred dollars to pay her taxes. 
And then she told me, asked me to pay Mr. Hall twentv-five 
dollars, and that was entered in her book, and the bool{ was 
returned to her. 
Q. So that from the time yon went to the bank until her 
death there were only four occasions on which she made with-
drawals on her a.ccounU 
A. Only three. 
Q. The two hundred end some dollars was not withdrawn 
from the account f 
page 169 ~ A. Yes. 
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Q. And the one hundre~ dollars was withdrawn T 
A. Yes, sir. [ 
Q. And t~e t_wenty-fiv~ dollars 1 
A. That 1s right. I 
Q. Isn~t there an item of $44.00? 
.A. That was an offset.! That is where she had some coupons 
and I put them to her hedit, and she said she wanted the 
cash, so I just- ,r 
Q. So there were thred withdrawals made from the account 
between 1918 and 19391 I 
A. Yes. / 
Q. ~rhe money that she spent in purchases she made were 
paid for by ont-of-pock,t cash that she had up at the house 
theref 
A. Yes. . I . 
Q. Or f ro111 some oth~r place and not from her bank ac-
count¥ I 
.A.. Yes, sir. 
1\fr. ~,lanagan: Don'tllead him, .Mr. Dove.IL Mr. Sa.vag~ 
is plenty intelligent to answer your f!Uestions without leading. 
. Mr. Dove*: Do yon want to move to strike iU 
page 170 ~ :Mr. Flan?gan: I am not going to make a 
motion to srrike it, but I don't think that is a 
l)roper wav to examine a witness. · 
. . I 
The Court : Go ahead~ 
Q. The relationship Jetween you and Mrs. Cole, will yon 
describe it, whether it was cordial or whaU 
A. It was cordial, very cordial. I considered her a very 
good friend and at Chfistmas we usually exchang·ed greet-
ings: she give me a fruit cake, and I give l1er probably some 
fruit or something like that. 
Q. When did yon first know that Ahe had any intention of 
naming you a~ the beneficia:ry in her will? 
A. Not until after th~ will was drawn. 
Q. Didn't you take it memorandum before the will was 
drawn? J 
A. I had this memorandum, but I didn't know that she ha<l 
done this until I read a Jcopy of it. . 
Q. You mean you didn't lmow yon had been made a bene-
ficiary f . 1 
A. No, sir. i 
Q. ·when you first kn;ew she had any idea of making you a 
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A. Not until she gave me that memorandum. 
Q. Did she ever discuss what she wanted to do, or what she 
intendt~d doing with her property wit11 you before that! 
A. She would taJk about making a wi.11, and I wouldn't say 
so much alJout it, because I didn't think it would 
page 171 r make any old person feel good when you are talk-
ing about_ dying. And finally I told her if she 
wanted to maJrn a will she could take a· blank piece of paper 
and write. anything she· wanted on it. And I said "That is 
just as good as any ·will.'' She said '' I want one that they 
can't break." I said '' 1Vell, get a lawyer to make one." So 
then she asked me if I ,:vouldn 't get l\fr. Hall to dra.w a "Will, 
after she outlined approximately what she wanted. 
Q. So you took down the me:qiorandum that is here on the. -
back of a calendar marked Exhibit -C. M. H. No. 2 f 
A. Yes, sir. (J. "\Vha.t did you do with it f 
A. Gave it to Mr. Hall. . 
Q. ·when did you next hear anything about it, or see itY 
A. Not until the last trial. 
Q. Do you recall when the will was brought to the bank! 
A. I believe it wa.s brought right after it was drawn. That 
would be around in the first part of October. 
Q. Yon don't know who it was given to? 
A. Mr. Hall gave it to me. 
Q. To you? 
A. Yes, sir. 
Q. ·where was it }Jla.ced? 
A. In the ba.nk. 
Q. ,vas there ever any request made by Mrs. Cole or any-
one for her for the will from that time until her 
11age 172 r dea.th ? 
A. N.o, sir. 
Q. Approximately how many times would you say you saw 
:Mrs. Cole after that will was delivered to vou and before her 
death, " 
A. I would sa.y twice a week np until the time she died. 
Q. Yon know wJ1en the will was written? 
A. October, 1937, I believe it was. 
Q. You kuo-w when she died? 
A. July, 1939. · (i. Ca.n yon make a simple calculation and tell us how many 
times ·twice a week would be during that period? 
A. Oh, I should say around sixty or eighty times. 
Q. How often? 
\/ 
I . 
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A. I should say. it waB ~ery .near two years, that would-be 
twice a week, twice a week 1.Yonld be one hund1·ed and four, I 
believe. J · 
Q. Approximately 160 times that you saw her, or noU 
A. 150, I guess it was. I 1 • · 
Q. Did a~ybody sent by her ever say anything to you about 
the, will after the will had jbeen executed and delivered to you¥ 
A. No. · 1 Q. Never mentioned it"t 
A. She knew it was in the lJauk. That was all. 
Q .. Did she ever say anjything to you about it; did she men-
tion the will ito you in any of those one hundred 
page 173 ~ and fifty cont.ersations that you had afterwards! 
A. I don't ,rem em her specifically her stating or 
saying anything about thk will. · 
Q. Ever ask you to bring it back to her? 
A. No, sir. I 
Q. Ever ask you to do anything with it? 
A. No. i 
·Q. vV11en she told yo;u to take that memorandum, from 
which it appears that ygu made an entry both for yourself 
and for Thomas Daley ?av.age, did she make any statement 
to you with reference to jwhy she wanted you and your son to 
take the bulk of her per~onal ·property and her real estate i 
_A. She said she wanted somebodv to take the farm who 
. I .. 
would,-or get the farm who would take care of it, and take 
care of her other things1, too. 
Q. vV ere you expectii/ig her to make any such disposition 
of her property before she announced that-
M:r. Flanagan: I obje,bt. · 
The Court: vVhat is ~he question 1 ' 
:Mr. FJanagan: Did He expect her to make anv other dis-
position of the property before·- - · 
Mr. Dovell: ,v ere you expecting her to make anv such dis-
. position of I her property before she acquainted 
page 17 4 }- you with this, was Rnhstantfally the question. 
' A. No, sir, I was veri much surprised. , 
Q. ,Vhat, if anything, do you recall you said to her about 
·t" · I I •
A. I told her it wa.s "iery nice of her. 
Q. And you really t~bught thaU 
A. Yes, sir. I 
' 
I 
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CROSS EXAMINATION. 
1-ly Mr. Flanagan: 
Q. Mr. Savage, ,vhere did you write this memorandum that 
she gave you to deliver to Mr. Ha]H 
.A. In her bedroom. 
Q. Was it in her bedroom, are you sure of it t 
A. Not absolutely, but I feel that it was. 
Q. vVas it in the bedroom or in the kitchen Y 
A. I think it was in the bedroom. 
Q. She was sick in bed, wasn't she Y 
A. Yes, she had trouble with her ear at that time,. which . 
eleared up after. · 
Q. And she had trouble with her eye which never cleared 
up? 
A. I didn't know she had lost the sight of one eye until I 
heard them talking about it. 
Q. You mean to tell this jury, Mr. Savage, that that lady 
left you and your boy about thirty-five thousand 
page 175 ~ dollars and you had been going there for ten or 
twelve years, and you didn't know she was blind 
in one eyeY ' 
A. The e.sta.te consists of eighteen thousand eight hundred 
and ninetv-two dollar~. 
Q. That was the persona] estate Y 
A. That is wha.t the estate consists of now. 
Q. Is tJ1at true a.ccording to your inventory and appraise-
ment, Mr. Savage Y · 
A. And thirty-five shares of bank stock, par value twenty 
dollars, and real assets at thirty-nine hundred and ninety 
doJlars. 
Q. You didn't even know she was blind in one eye Y 
A. I knew she had trouble with one eye, but I didn't know 
~he was actually .blhicl in it. · · 
Q. Did you know she had been suffering for some time from 
extreme high blood pressure 1 
A. No. I knew she had high blood pressure, but I didn't 
lmow she had hefn suffering from it for a long time. 
Q. You had been Mrs. Cole's adYisor certainly from the time 
Robert died, hadn't you ? 
A. I wasn't there so Yery much before he died, but I was 
in close touch with her, yes. 
Q. She trusted you and confided in you and relied upon you, 
didn't she Y · 
page 176 r A. I hope she trusted me. 
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Q. Didn't she rely upoJ you Y 
A. Nrot entirely. I 
t~. She relied upon yo-µ when she sent you down to Mr. 
Hall's office to have this ,till executed? 
A. She requested me to! do that, yes. 
Q. That transac.tion th~t .she trusted you with on that oc-
casion disposed of everything that she had t 
A. Yes. / 
Q. Then on that occasion she trusted you to the fullest ex-
tent, didn't she 1 I' 
A. ·well, tha.t was only a preliminary stage. It didn't take 
effect until after she sign¢d it. 
Q. Is this the memora111dum that you made, Exhibit C. M. 
II. No. 21 j 
A. ·Yes, sir. 
Q. That iR in your handwriting except what Mr. Hall lms 
explained is in his handvJriting Y 
A. Yes. J 
Q. I notice there is a lijttle plat or som,1tbing drawn under-
neath that. . ·what is tha ti' 
.A.. Where is that f 
Q. It seems to have been erased. "\'\7bat is thaU 
A. I haven't any idea. I It doesn't seem to amount to any-
thing. I 
page 177 ~ Q. You do11-'t know what it is? 
A. N othin~ but a block. 
Q. Isn't it a diagram 9f a. piece of property¥ 
A. No, sir. / 
Q. Did you notice that 
1
on there bef or(\ you made the memo-
randum? : 
A. I don't rememher tpat at all. 




Q. "\Vhere was this calendar Y 
A. It was one I carri~d in my pocket, something like that 
(Showing a square card,. 
Q. You carried it in Y?Ur poeket all the time? 
A. I usuallv ea1Tv one to mnke a memorandum on. 
Q. -\~7hfln sl1e sta.tecl t9 yon at the time sht.~ wanted to make 
this ~vill, that she was going to leave the balance of her per-
~onal property t.o your ron. Thomas, did you explain to her 
what she was doing f i 
A. I don't think you have to. , She knew what she was doing. 
Q. I ::tSked you did yot.t explain it to her?: 
A. I di.ln't have to do/that. 
! 
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Q. You di<ln 't do it, did you t 
.A. ~he is perfectly capable of doing anything she wants to, 
Mr. Ffonagan. . 
Q. Did you exnlain to her that she was leaving the balance 
• of her property to your son, and it amounted to 
pe.ge 178 r so much, :md the extent of that gift-<lid you ex-
p] ain it to her? 
A. Sh€ ]mew that without my explaining it. 
Q. I want you to answer my question: Did you explain it 
to herf 
Mr. Dovell: Answer the question, and then make any ex-
planation you care to. 
A. No. 
Mr. Dovell: Make your explanation. 
A. She was fully ca.pable of doing anything she ·wanted to 
do. 
(~. ·what is what you tell this jury? 
A. That is what I know, too. 
Q .. And when she made you the gift of all of the real estate 
she possessed, did you explain that to her! 
A. No. S11e fully knew what she was doing. 
Q. She fully lmew f 
A. Yes, sir. 
; Q. Do you know of one single thing that your son had ever 
done for Mrs. Cole to justify her in making a gift to your son 
in the a.mount of the one contained in this will f 
A. She seemed to be very fond of him whP.n he would go 
down there. She would usually talk to me about it, about him, 
when I would go down the next time. 
Q. l\fr. Savage, do you know of a single thing 
pag·e 179 } that your son did for l\f rs. Cole 1 , 
A. He was verv kind to her. 
Q. In what way? w 
A. Well, pleasant when he went. down there. 
Q. Wasn't eYerybody p]easant who went down there to buy 
milk, eg·gs and butter J 
A. I imagine so. I wasn't there when everybody went down 
there. 
Q. Your son has stated under oath t]1at he went down there 
and he wa.s courteous to her, and that the place she kept the 
milk was a little off from the kitchen and he would come out 
I 
I 
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and open the door for her[ and that he extended the courtesies 
of that home to her, ant that he on one occasion discussed 
why Mussolini went do n into Ethiopia and he discussed 
current events with her. Do you know of anything further 
that he did for Mrs. Cole! 
A. I don't kn9w of an~hing, except only as stated previous 
that they got along very well together. 
Q. From what you sayj she g·ot along well with everybody! 
A. She was an excellent woman; yes, sir. 
Q. Did she get along ~th your son Thomas any better than 
she got along with Mr. Larson who just testified! 
. A. She was very fond! of both of them. 
Q. And just as fond of one. as the other! 
page 180 ~ A. I don 'ti know about that. 
· Q. From· "\\1hat Mr. Larson testified to, if that 
is correct he did lots more for Mrs. Cole than your son 
Thomas? ! 
A. I don't know about that. 
Q. You don't know albout thaU 
A. He might have. / 
Q. He might have Y . 
A. Yes, sir. I 
Q. What did you everi do for her? 
A. Well, during· the ,ast illness of her son, when he died 
she requested me to go and buy his casket and make all 
funeral arrangements, tyhich I did. And then she also re-
quested that the bank qualify on his estate and settle that up, 
which I did, and turned bver all the records and all that, which 
she. seemed to appreciate very much. 
Q. What elseY J 
A. I think so far as ... irs. Cole herself was concerned, I think 
she was fully .capable-1. 
Q. I asked you what Jise you had done for her. You named 
those two thmgs. Letjs get rid of one thing at a time. ·I 
asked you what had yoh done for J\frs. Cole to justify her in 
lea:ving you all of her iteal estate, and you stated two things. 
What else did you evet do for her t 
A. I did everything 'I could for her. 
Q. What did that amount to f 
page 181 ~ A. Well, she thought it amounted to a lot, I 
211.ess. . 
...., I . Q. When she gave y~u all this money she must have thought 
a lot of it. · I 
A. That is what it 14oks like. 
Q. I want you, if yo\l can, to explain to this jury any other 
I 
I 
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· thing that you did for Mrs. Cole by which she would be justi- 1 
fled in leaving you and your son this enormous sum of money. 
Mr. Dovell: I object to the form of the question. The jury 
hasn't been empaneled to try tho justification for Mrs. Cole's· 
bequests. 
The Court: You mav ask him what he did. 
" 
Q. Is that all you did, what you stated 1 
A. I was just as nice to the old lady as I could be. I did 
everything I could for her comfort. 
Q. You qualified as administrator of Robert's estate Y 
A. The bank did. · · 
Q. You picked out the casket for Robert, you attended to 
his funeral, and you handled her finances for her at the bank. 
You advised her about her stoeks and bonds . 
.A. She did her own · banking there, whenever she had any 
money to deposit. 
Q. ·with your help? 
.A. I would make out the deposit slip. 
· Q. With those things I mentioned is ther_e any-
page 182 ~ thing else you want to state to the jury that you 
did? 
A. No. 
Q. That is all! 
A. That is all. 
Q. And you are willing to stand on that? 
Mr. Dovell: I object to the questio;n. 
Mr. Flanagan: I think from what he said that is all he can 
stand on. 
The Court: That is for the jury. 
Q. Now, ]\fr. ·Savage, when Mrs. Cole died you took charge 
of everything down at the house? 
A. Yes, sir. 
Q. You went down there and made arrangements for the 
funeral? 
A. When I heard that 8he had died on Saturday between 
eleven and twelve o 'c.lock I think Dr. Bell phoned me she was 
dead, and after lunch ! got Mr-. ,Jensen and asked him to go 
down there ·with me. He is a Director of the bank. And I 
also asked my son. We went there to the house, and when we 
. got there we found Clarence Douglas there, a boy who bad 
been looking after her things, worked at nights at the Restora-
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tion and was helping her I in the daytime. Clarence said the 
house was locked up, anti he had the keys. And so I said 
'' All right, we will go iti there and see if we can 1ind any-
thing." We went up in ~er room and he says "I think she 
has her money in this tr~nk. '' 
•So I said ''Uflock it.'' . 
page 183 ~ Q. You are getting outside of my question. I 
asked you di<lln 't you make the arrangements for 
the funeral f _ I 
A. I was going to com~ up to that. 
Q. The question I wa1}t yol:l to answer is : Did you make 
the arrangements for the funeral 7 
A. Mr. Kyger had alr~ady gotten the body. 
Q. But the other arrang·ements, you made? 
.A. I went down there !after seeing Mrs. Otey up at Norge 
and I said to Mr. Kyget that he oug·ht to have the funeral 
Monday. He said "No, ive will have it tomorrow." 
Q. Did you know wh~re the body was before you went 
out there? I 
A. No. I was reasonalj>ly sure Kyger had it. 
Q. You didn't know, though? 
A. No. I 
Q. And Dr. Bell called you- . 
A. Yes. J . 
Q. -and told you Mrn. Cole was dead, .and you had her 
will in your safe, in yolir vault, and you knew that she l1ad 
left you and your son tijis money? · 
A. I lmew I was the j executor. 
Q. And ·before you· "fent out to the house you went by 
your home and ate lunch Y 
A. Yes, sir. / 
Q. Do yo~ have a copy of the return you made 
pa.ge 184 ~ to the Statj Department of T!axation, the copy 
vou had at the last trial T 
.A. No.' I thought thar was filed with the papers. 
Q. I haven't seen the original yet, Mr. Savage, but this is 
a copy of the inventory I and appraisement of Mrs. Cole's es-
tate that was introducecl at the last trial. Is that a correct 
appraisement and inven!toryY 
A. I think so; yes, sit. 
Q. ,vill you state to the jury what the total of the personal 
property is there Y I 
A. $21,074.00. 
Q. That is the cash, stocks, bonds and securities? 
A. Tha.t is right. 
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Q. That doesn't include the real estate? 
A. No, I don't see it here. 
Q·. Now, she left to you in real estate the farm on which 
she bad lived, consisting of one hundred and thirteen and 
a quarter acres, lmown as the Hobby? 
A. Yes, sir. 
Q. And then there were nine acres of land that she had 
acquired in addition to that, and a trac.t of four acres in 
the City of Williamsburg probably adjoining her place? 
A. That was Robert's. , 
Q. No, sir, that washer's. And then there was a house in 
the City of Williamsburg in the name of Robert? 
A. Yes, sir. 
pag-e 185 } Q. Do you Irnow of any other real estate she had 
that you received under the will? 
A. No. 
Q. And you put a value on that of what? 
A. Of the land? 
Q. Yes. 
A. It is assessed at tl1irty-nine hundred and ninety dollars. 
I valued it at six thousand. 
Q. Was as~essed at thirtv-niue hundred dollars, the Hobby? 
A. All of the real estate. 
Q. And you put it at what? 
A. Six thousand do Ila.rs, as well as I remember. 
Q. You say l\rf rs. Cole told you she wanted to leave this 
property to somebody who was g·oing to take care of it. 
Have you taken care of this farm since you l1ad charg·e of 
it? 
. A. I think it is very much improved. Dr. Brown has taken 
charge of it and he has cleaned up the hedge there, and if 
you had seen it before and seen it now I think you would 
agTee. 
Q. Isn't the whole thing· g·rown up in weeds there? 
A. I don't think it is; no, sir. 
Q. You don't think so? 
A. No. 
Q. Who has been on there to cultivate it this 
page 186 } year? 
A. Dr. Brown has had charge of it. 
Q. Has be cultivated it? 
A. So far a.s I know. 
Q. You haven't been down there since when? 
A. I was down there a couple of months a.go, and I no-
ticecl 
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Q. What wa.s planted t~ere? , 
A. It wasn't anything !much there but clover . 
. Q. Was any clover th~re 1 
A. He bad some grass/ there. 
Q. Where was the grass t 
A. Oh, looked like it atound there. 
Q. Grass or. weeds Y . 
A. It wa.s green. I 
Q. You haven't had a,ybody there to cultivate the place 
since you have had it in Lebarge, have you f 
A. Yes, Dr. Brown clerned it up and he cultivated it last 
year. , · 
Q. Whenf / 
A. Last year. 1 
Q. Last year T j 
A. And he hasn't don,e anything this year on account of 
the estate not being settled! 
Q. How did he get t~ere fast year Y 
A. I rented it. 1 Q.· You just went do~ and took c.harge 1 
A. I rentecl it. 
page 187 } Q. You re~t~d it to him as Fred R. Savage, or 
·as Fred R. $avage, Executor? 
A. The money went t?, the estate of Ida S. Cole. 
Q. How much rent dip. yon get for itf 
A. $15.00 a month. I 
Q. Who is living in the house? 
A. He has several pebple in there, tenants. 
Q. You. mean Dr. Brbwn has Y . 
A. Yes, sir. I 
Q. Mrs. Cole left you this property because she thought 
. you were g~ing· to take jcare of it, an~ you took it in ch~rge 
and turned 1t over to somebody else, 1s that what you did y 
A. I rented it to Dr. !Brown temporarily, yes. 
Q. And he has got c.otnplete control over it? 
A. !fe did have last I year, and I think he has this year; 
yes, sir. 
Q. Have you turned· ov.er any of this money to Thomas 
Savage, your son Y 
· A. No. 
Q·. Now, Mr. '8ava.ge. I want to hand you this, which is 
supposed to be a ledger sheet of the bank account. 
' A. That is right. I 
Q. Is that what it i~ Y 
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page 188 ~ Q. You settled up the estate of Robert Cole 
when? 
A. 1937, I think. 
Q. How much monev did Mrs. Cole have in the bank be-
fore Roibert died, or 
0
bef ore you settled the estate Y 
A. I imagine· she had ten or twelve thousand dollars. 
Q. In the bank Y · 
A. Yes, sir. 
Q. Wliat does it show on that statement? 
A. 8he had some certificates. The certificates don't show 
on here. This four thousand dollars there is deposited on 
June 25, 1937. 
Q. You would say she had a total of ten or twelve thousand 
dollars! 
A. Yes. 
Q. And then Robert left how much Y 
A. Cash, eig·ht hundred dollars. 
Q. Eight hundred and thirteen dollars Y 
A. Eight hundred and sixteen dollars. 
Q. Did you deposit that to Mrs. Cole's credit Y 
A. Yes, sir. 
Q. Did you get a receipt for it 7 
A. I put it in her book. She had the book. 
Q. You got eight hundred and sixteen dollars, and how 
many centsf 
A. Eighty-three. 
page 189 ~ Q. In cash, from Robert's estate! 
A. No, I didn't get it. Mrs. Cole got it. 
Q. I am talking· about his administrator. That is what you 
turned over to her as administrator T 
A. Yes. 
::M:r. Dov ell : He is not administrator. 
A. The· bank was. 
Q. You did the work? 
A. Yes, sir. 
Q. And the bank paid the commission on it? 
A. Yes, sir. 
Q. What does that two hundred eight dollars and sixty 
cents represent? 
A. Withdrawal to make this even money, twenty-six hlm-
dred dollars. 
Q. Was that drawn out of the eight hundred sixteen dol-
lars and eighty-three cents Y 
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A. That is right. I 
Q. Did you get a receipt from her for that Y 
A. No. I 
Q. ·what did you do? I 
A. Just added it in h~r book. 
Q. You didn't get anY! receipt from her at all Y 
A. No, sir. t· Q. Took t o hundred eight dollars and sixty 
pag·e 190 ~ cents out of , , rs. Cole's account and carried it 
down and gave it to her without any check from 
her and didn't even get d receipt for it? 
A. It was entered in ~~er book when her book was, given 
back to her. I · 
Q. Did she have the b<l>0k? 
A. Yes, sir. [ 
Q. Didn't you keep the ,book in the safety deposit box at 
the bank? I 
A. No, sir ; it was in lier trunk. 
Q. This is the saving$ ac~ount, isn't it? 
A. Yes, sir. · [ 
Q. And that book rep~esents that account? 
A. Yes, sir. 
1 Q. And have to have i, to take to the bank when you with-
draw! 
A. Yes, sir. 
Q. And it represented
1 
six or seven thousand dollars, and 
she had a safety deposit box and you took that d9wn to her 
home for her to keep Y. 
1 A. Yes, - No, I did not. 
Q. What you do with liU 
A. I took the bank bdok down there. She kept the bank 
book down there at her pome. 
Q. Kept it there all t~f. time? 
A. Yes, sir.-
page 191 ~ Q. What did she keep in her safety depo!!it 
box? I 
A. The securities she got from Robert, the bank stock, and 
the mortgage of one thousand dollars. You got a copy of 
it there? . I _ 
Q. Explain it to the juty. 
A. You had the inventory just now. There it is over there. 
Mr. Dovell : As far as! bearing on the issues in this case, 
I have no objection to it, bnt undertaking to settle the ac-
1 
I 
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-counts of the executor here, I submit, is entirely outside of 
the issue, if Your Honor, please, and I object to it. 
The Court: I don't know wbat eounsel has. Mr. Dovell has 
objected to that line of questioning. I don't know· what your 
idea is in introducing it. If it is proper I want you to go 
ahead. 
Ivir. Flanag-an: Yes, sir; it certainly is proper. 
Q. She got eig·ht hundred sixteen dollars and eighty-three 
cents in cash from Robert's estate, and you paid her two 
hundred and eig·ht dollars and sixty cents to make her bank 
account even7 
Mr. Dovell: I object to that question, because it has been 
asked for the third time. 
A. Yes, sir ; that is correct. 
Q. When did you pay her the two hundred 
page 192 ~ eight dollars and sixty cents? 
A. June 11, 1937. 
Q. Did you know at the time you took the two hundred 
eight dollars and sixty cents down there that she had around 
a thousand dollars in cash money in the house-did you 
know that? 
.,A. No, I don't know how much she had. I knew she always 
kept money around the house. 
Q. Didn't you advise her against taking· this amount of 
money a.nd keeping it. in the hou~e, ~ron being a hanker and 
she having a bank account in your bank-didn't you advise 
l1er to let the monev stav in the bank? 
A. She was going: to do exactly what she wanted to do. 
Q. And you couldn't do a thing in fhe world with her? 
A. No, sir. If she said she wanted that money, she wanted 
it. She said she wanted to make it even money. 
Q. You took it down there and g-ave it to herY 
A. Yes, sir. 
Q. ·what money did you find in the house when you went 
down after Mrs. Cole's death 7 
A. Found ten hundred and ninety-some odd dollars in her 
trunk. 
Q. What did that consist of i 
A. I think it was about one hundred and thirty-
page 193 ~ five dollars in gold, and one hundred and fifty 
in old big greenbacks, and the balance was in cur-
rency and silver. 
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· Q. Didn't you testify Jefore it was one hundred and sixty 
dollars in gold t · I · 
A. Well, there was sor· e gold in there. 
Q. Was it .one hundre and sixty dollars, or one hundred 
and thirty-five Y . 
.A. ·whatever- 1 
Mr. Dovell: The inven. ory is the best evidence of that. 
A. Ten hund~ed and Lety-two dollars in there. 
I 
The Court: Just state I what your recollection is. 
A. Between one and t:two hundred dollars in gold. · 
Q. Was that in gold c rtificates or gold coin Y 
A. Gold coin. ' 
Q. Did she e"er draw a check on her account f 
A. Never had a chec~ng account. ' 
Q. You would take th~ money out and carry it down and 
give it to her and just enter it in the book without any check 
at alU I 
A. Those three entri~s there I had a book. She gave me 
the book. I ...mn.e up and drew the money and entered it in 
the book, then took thej book and the money down to her, 
you see. 
. Q. .And s:q.e never wrote a check, as far as you 
page 194 ~ know, the whole time she had this money in the 
bankT I 
A. That is right. I 
Q. Did you have anyibody else in your bank that you handled 
an account for exactli like you handled l\fiis. Cole's ac-
count? I 
A. We have a numbejr of them. · 
Q. N arne one of them:Y · 
A. Mrs. Hamlin up tiere. 
Q. Mrs. Hamlin? 
A . .Yes, .sir. 
Q. And you handled 't for her just as yon did Mrs. Cole's 
account? J · 
A. Brings in her book about once a week and gets two, 
three or four dollars; 4nter it in her book and she takes it 
and the money on out. I. 
Q. She brings the book in to the bank herself? 
A. That is right. / 
Q. Your rules and rfgulations with reference to savings 
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accotmts is that that c.an be done when they present the· 
book, but unless she presents the book at the bank it must 
be done on her order. Isn't that the rule and regulation as 
set forth in your bank books1 and this one Y · 
A. We have a number of accounts you c.an 't handle like 
that; everything is different. Take, for instance, like Mrs. -
Hamlin. We haven't but a few of those. A lot 
page 195 ~ of people handle their account just like thal 
Q. But Mrs. Hamlin comes to the bank and 
gets the money? 
A. Yes, sir. 
Q. And she presents the book f 
A. Yes, sir. 
Q. Mrs. Cole didn't come there Y 
A. She gave me the book and told me what' she wanted me 
to do. 
Q. It says here: (Reading from bank book) 
'' 2. No money will be received from or payment made · to 
any depositor unless his or her book be presented and an 
entry thereof he made by the proper offic~r of the bank at 
the time of making the deposit or payment, and no amount 
less than one dollar will be received as a deposit.'' 
Did you do that? 
A. She kept the book. 
Q. I say, did she give you an order to take to the bank 
with the book and make the withdrawal in accordance with 
that rule and regulation of your bank-did you do it, or 
not? 
A. She gave me the book and told me how much money 
she wanted, and I gave her the mon<?y. 
Q. Did she do what this rule in your book pro-
page 196 ~ vided that should be done in cases of that kind? 
Can't you say yes or no, Mr. Savage? 
A. No. 
Q. Shei did not Y 
A. No. 
Q. You did all that yourself1 
A. I think I did. 
Q. She had a safety deposit box in your bank? 
.A.. Yes. 
Q. Did anybody ever go in that box except you? 
A. I don't think so. 
Q. You did it all yourseln 
II 
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A.· Yes, Sll'. . 
Q. Ev~ry time that wj1.s entered you went into it Y 
A, Yes, sir. 
Q. And vou had the k v to it? 
A. It was in my posse~sion; yes, sir ; or in the possession 
of the ,bank. I . . 
Q. You had it where lYou could get your hands. on it at 
any time you wanted to?: 
A. Well, sometimes wten the coupons were due I would 
send Mis.s Dennis in the e to clip the c.oupons. 
Q.· But you had just .xclnsive control over· it? · 
A. Yes, sir. / . 
Q. And thf t is where she kept her secm·ities ¥ 
· page 197 r A. Yes. Sb;e kept the things she got from Rob-
ert. I 
· Q. Did you ever see Mrs. Cole in the City of Williams-
burg? _ ! • 
.A.. No. 
Q. Did she ever com.e up to your bank to talk to you? 
A. No, sir. I _don't tht·nk she was in Williamsburg in the 
last ten or twelve vears of her life. 
Q. YOU took her mag·azines down there f . 
A. Yes, and reading matter. 
. Q. Did you take the napers down that you had read and 
. &ished wi!h Y • f 
A. No, sir. I sometimes bought a paper on my way down 
there. I 
Q. Bought a iresh paiber Y 
A. Yes, sir. J 
. Q. How often would Y,ou do that? 
A. Oh; I wouldn't kee~ any record of it. 
Q. Did she read muc4? . 
A. I feel like she· did. Everv once in a w bile she would 
tell me about S(?methin~. And ·tell me about some book she 
was reading. ·1 
Q. What book did she ever tell you she read Y 
.A.. I don't remember. /I am not much of a book reader my-
self. She was a. little ahead of me. 
Q. You knew she liketl to read the newspaper? 
A. Yes, sir. / 
Q. And you knew she didn't take a newspa- . 
page 198 ~ per? I 
A. I don't know whether she did or not. She 
always had a bunch of them there when I went there. 
\ 
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Q. vVhy did you take it down to her if · she was taking 
it? 
A. I said she usually diet Sundays she always sent . the 
boy in town to g·et her a Sunda.y paper. 
Q. Get the pictures Y 
A. I don't know. You had a little reading matter in it, 
too., you know. · 
Q. Mr. Savage, you take that p~per down to her, you 
eertainly had some reason for it; wasn't it because you 
knew she liked to read the papers. 
A. Yes, sbe liked to read. 
Q. After this will was written how many times did ypu 
see her between that time and the time she died Y 
A. I saw her about once or twice a week. 
Q. You knew she had left you all this money, you and your 
son? 
A. I knew she had drawn a will. 
Q. Did you think it would have been a. very nice· thing 
on your part after doing this for yov to subscribe to a pa-
per so she would have it every day~id you do that? 
A. I didn't. think anything about that. 
Q. Did you ever g-o down there and take her out any-
where for an automobile ride or do anything to afford her 
any pleasure after she wrote the will? 
A. I offered to do it, but she wouldn't go. 
page 199 ~. Q. She bad no outside contacts at all, did she? 
A. Verv few. 
Q. She didn't visi( and people didn't visit her except only 
the little business she transacted f 
A. She had some neighbors there who went down once 
in a while. 
Q. With reference to her property, isn't it a fact that M:r. 
E. W. Cowles, who is the Commissioner of Revenue, and 
his predecessor in office, after Robert's death, when that 
return was made, isn't it a fact that the property on the 
fa.rm consisting of the farming- implements and cattle would 
be given down at the place, but as to her securities and her 
oa.sh that was obtained from you at your bank? 
A. That is right. 
Q. And you were the .only one that knew what it was 7 
A. I could go to the books and tell how much money she 
had. . 
Q. And she couldn't ten that? . 
A. I imagine she c.ould look at her book and tell. 
1 · 
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Q. How could she look1at it when yon had 1t at the bank! 
A. She had it at her home in the. trunk; she kept it at 
her home. · J 
Q. Mr. Savage, of cour~e it has been disclosed already that 
this will was rwritten on the 4th day of October, 
page 200 ~ 19·37. Had yo~r son, Thomas Daley Savage, had 
any employm~nt at-that time¥ 
A. I don't know. l 
Q. You know of anyw~ere he had worked at the time Mrs. 
Cole made this will T I 
A. I think he was in school. 
Q. He hadn't worked tip to that time f 
A. I don't think so. l\fight have worked a month or two 
in the bank there, sometiliing like that, during the summer. 
I think he went to school that year. 
Q. Did he work durint the vacation period T 
A. ·Sometimes he wou~d work in there for experience. 
Q. Did he ever go dowrn and take Mrs. Cole anywhere? 
A. Not that I know of. 
Q. Do you know of anything he ever took down to her? 
A. I don't recall right now, only something we probably 
sent down. I 
Q. Is all that writing in that bank book yours¥ 
A. No.. I 
Q. Whose is the othelj? 
A. 'Some of the other clerks in there. . 
Q. You put a tombsto:rlte at Mrs. Cole's gTave, didn't you f 
A. She requested no µiarked be put there. 
Q. I didn't ask you tl1at. I asked you did you put one 
thereT j 
A.. I put a headstone ~here.. . 
Q. How mµch did you pay for 1t ! 
page 201 ~ A. $25.00, [ think. 
RE-DIR~CT EXAMINATION 
By Mr. Dovell: I . 
Q. You know anythint about the regulations at the ceme-
tery with reference to stones? 
A. N 01:t a thing. / 
Q. Who put it there, iMr. Kyger, or you Y 
A. I asked Mr. Kyget to put it there. Just put her name 
and the year that she w~s- born and died. 
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RE-CROSS EXAMINATION 
By Mr. Flana.gan: 
Q. Are you familiar with the stone there over Robert's 
grave and l\fr. R. R. Cole, Senior's t 
A·. Fairly so. 
Q. They are monuments, aren't they? 
A. Yes, sir. 
Q. And yours is just a headstone that you paid $25.00 for, 
is that rig·ht? 
A. Yes, sir. 
Q. And the regulations wouldn't have kept you from put-
ting a more expensive stone there, would theyY 
A. I just said she requested no stone. 
page 202 ~ Q. The regulation was l\fr. Dovell's suggestion. 
Do the regulations prevent you from putting a 
more- · 
Mr. Dovell : Said he didn't know what the regulations are. 
I will show what the regulations are. 
The Court: Let the witness answer the question., if he 
can. 
· Q. Do you know of a.ny regulation that would prevent you 
from putting a more expensive stone over her grave Y . 
A. Not at all. 
Q. As a matter of fact, there are much more expensive 
stones in that cemetery, aren't there 1 
A. I expect so. 
Q. You know it. 
Witness stood aside. 
THOMAS DALEY SAVAGE, 
page 203 ~ a witness introduced in behalf of the defendants, 
first being· duly sworn, testified as follows : · 
DIRECT EXAl\llNATION 
By Mr. Dovell: 
Q. You are Thomas Daley Savage Y 
A. Yes, sir. 
·Q. The man who has just left the stand if your father! 
A. Yes, sir. 
Q. How old are you Y 
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A. 23. 
Q. How much of your life did you know Mrs. Cole Y 
A. I started going out there when I first -began driving the 
car. I used to g·o out there for Mother and drive her out 
before I had a ""'license, when you had a permit. And then 
got 9ld enough to get a license and would go by myself. That 
was, I guess, about the time I was thirteen or fourteen. 
Q. And did you go there then until Mrs. Coles' death 1 
A. Well, off and on, yes, sir. I wasn't here for one year, 
went away to school. 
Q. About how often would you see her in a 
page 204 ~ month, on the a:verage? 
A. In hig-h school I saw her more than I did 
when I was going to school. When I was in high school J 
would see her on an average of onc.e or twice a week, that 
was up until the year of 1934. The following year I went to 
prep school '34- '35, then I came back here and went to Wil-
liam and Mary. Finished in 1939. During· that period of time, 
of {!.ourse, I didn't see her as much. 
Q. Would you or not go out there at intervals? 
A. I would go out at intervals, yes. I would say once or 
twice a month. , 
Q . .Aibout how long· a time would you spend there when 
you would go? 
.A. Well, sometimes I would stay five or ten minutes. -Other 
times as much as a half hour or more. It all depended on 
how the discussion ran, or if I was in a hurry or had to be 
back; if she had anything to eat, ru1d things like that. She 
gave me something to eat and I would naturally sit down 
there and talk to her a little while. "' 
Q. vV ould she usually have something to eat, or not? 
A. .As a rule she usually had some pound cake there, some-
thing· like that. , 
Q. Where would you eat that 1 
A. In the kitchen. The kitchen is offset from the main 
building. 
Q. Were you seated at a· table? . 
page 205 ~ A. Yes, sir. Sitting down in the kitchen at the 
table waiting- for her. She usually went in the 
other·part of the house tog-et the milk ont of the refrigerator 
a.nd then came back in the kitchen and poured it. 
Q. What would you all talk about, if you remember? 
A. We talked about things that were happening· here in 
town, and maybe about national affairs. We talked a little 
about that. And she was interested in an older sister 'of mine 
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who happened to be in college when I was in high school, 
and she inquired about her. · 
Q. Do you know whether or not Mrs. Cole read anything, 
books, magazines, newspapers? 
A. Judging from what she would say to me in the con-
versations that we had about local or current events, she 
seemed to be well posted. Whether she read it or not I don't 
actually lmow, or got it from other people. I don't know 
about that. I have noticed t~ere were papers and magazines 
lying around there all "the time in the kitchen. 
. Q. In her manner and her handling of things that she· 
handled there in your presence, was there to you any visible 
defect in her vision? 
A. Visionf 
<~. Yes. 
A. She never short-chang·ed me. 
Q. Could she see well or not Y 
page 206 t A. Yes. She never did anything to indicate to 
me she couldn't see. 
Q. She didn't short-change you T · 
A. No. She wouldn't run into doors or things like that. 
I guess she could see all right. · 
Q. You weren't expecting· her to short-change you, were 
vou7 
.. A. No. 
Q. You didn't make any effort to short-change her Y 
A. No. I usua:lly had about the a.mount, the right amount 
of money that I would need. 
Q. Did she ever inquire into your ambitions, your future, 
or anything about what you had in mind doing? 
A. I can't remember anything specifically. She would ask 
me what I was doing at the time, what I liked, or something 
like that. But as for business future or anything like that 
she never said' anything about that. 
Q. Who else would you see theme, if anyibody, when you 
would got 
A. Oh, .I have seen Miss Emily Hall out there, and John 
Settle, Mrs. Parks-I think that was the lady's name. I have 
passed people coming· back and forth along· the road that I 
assume were out there----I don't know. Dr. Davis would be 
one of them. 
Q. ,Vhere were you in October of 1937? 
.A. In Williamsburg attending college. 
page 207 ~ Q. Do you re~all ever going there when she, 
Mrs. Cole, was m bed f 
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.A .. I never saw her in bed, no. Every time I was out there. 
she was up and around. 
Q .. When did you first know that she was going to name 
you, in her will T 
A. Father saia something about it to me, and that was the 
first time I knew anything about it. 
Q. About when was thaU 
.A.. I don't kno,,r. 
Q. Do you know whether it was before or after her death Y 
.A .• I think it was before her death. I wouldn't like to 
say. 
. Q. Do you know to what extent, or did you then know 
to what extent you were named in the will T 
A. No, sir. 
Q. Did you know exactly what your share in the estate 
would beY 
A. It is rather hard to determine. 
Q. You hope it approximates anything like Mr. Flanagan's 
estimate? 
.A.. It would_ ,be right nice. . 
Q. You wouldn't expect it to? 
A. I don't think it will. 
Q. Did you know Robert during his lifetimeY 
page 208 ~ A. Yes, sir. 
Q . .And you went there for a number of years 
before Robert died Y 
.A.. Yes, sir. 
Q. When did you first know that Mrs. Cole was deadt 
.A.. Father told me. · 
Q. You went there with your father Y 
A. I went out there with father, yes Y 
Q. While you were there did you or not make a list of 
the personal e:ff ects in the place! 
A. I did. 
_ Q. No valuation was placed on them at that time! 
A. Not at the time. 
Q. Just an inventory without the appraisemenU 
A. List of articles, that was all. , 
Q. Were you present when the appraisement was made! 
.A. Not to my knowledge. 
Q. What was your feeling toward Mrs. Cole during her 
lifetime? 
Mr. Fianagan: If Your Honor, please, what has that to 
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do with it. The question is whether this was a valid will or 
not. She mig·ht have thought-
Mr. Dovell: I am willing to withdraw the question, if the 
Court will sustain my objections to the cross examination 
of counsel. 
page 209 ~ The Court: I think there has been that thread 
running through nll that examination. I ·think 
the question is proper . 
. Mr. Dovell: I am not going to ask him what he did to 
purchase an interest in the estate. 
Q. I want to know what your feeling was toward Mrs. 
Cole during· her lifetime? 
A. I thought she was a very amiable person, and I liked 
her. 
Q. Was there any difference of opinion between the two 
of you during all the time you went there, or any estrangP.-
ment 7 
A. She might have expressed a different point of view , 
than what I thought, didn't ag·ree with mine. 
Q. It didn't develop into a quarrel or anything? 
A. No, sir. No words or anything like that. Just let it 
pass. 
Q. Your views may have been different on tht~ same bUb-jec.t but there· was nothing· other than that! 
A. That is rip;ht. . 
Q. As far as you were able to observe did _Mrs. Cole feel 
in a like manner toward you? 
A. I think she cared a. little aibout my interests, yes. She 
. g·ave me an old vase that I had been after for I 
pag·e 210 ~ don't know how long and she never would give 
it to me. I tried to buy it from her, and she 
wouldn't sell it.· FinalJy she gave it to me. At that time I 
was interested in that sort of stuff. 
CROSS EXAMINATION 
By Mr. Flanag·an: 
Q. Mr. Savage, Mrs. Cole made her will according to this· 
record on the 4th day of October, 1937. Had you up to that 
time ever held any position! 
A. I would have a summer job occasionally with the Refs, 
toration, and for quite a few years there I would go away to 
camp in the summer. _ . 
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Q. Didn't have any job there, did you 1 
A. I worked for the Restoration. I had a job down at this 
canip I went to. 1 
Q. How many summers did you workY 
A. I wouldn't like to say. I don't remember. 
Q. Was it one or two? 
A. It was certainly more than one; at least two. 
Q. When you testified before you were asked this ques-
tion, which I am going to show you, if there is any doubt 
about it~ ''!She knew you had never hit a lick of work in your 
life t'' Y ~ur answer : '' I imagine so.'' Do you 
page 211 ~ want to change that? 
· · A. I am not going by that at all. 
Q. Didn't you testify to that in the other trial Y 
A. By '' hitting a lick of work'' I take it. to be manual la-
bor, such as chopping wood or dig·ging ditches. Up to that 
time I never had done it. 
Q. You never ha.ve done tl1at, have you Y 
A. I had not. · · 
Q. Y~u never expect to do that, do youY 
A. I hope I don't. · 1 
Q. So when I asked you a1bout hitting a lick of work you 
knew· you would never do it? . 
A. Referring to that type of work; yes, sir. But as far as 
being· gainfully employed, I had worked. 
Q. How much money had you gained for yourself, for 
your support, up to the time Mrs. Cole made her will? 
A. That is a rather hard thing to say. 
Q. Did she know of any position you had ever held? 
A. Well, I was in school at the time, as far as holding a 
position was concerned. It was a mere temporary thing· any 
way you look at it. 
Q. If. yon don't want to call it hi~ting a lick of work, I 
won't. You call it a job? 
A. Yes. 
Q. Did she know of any job you ever had Y 
A. I don't know. 
page 212 ~ Q. You don't know? 
A. No, sir. 
Q. And you don't think she did Y 
A. I don't know. 
Q. · You went ont there just like everybody else went there, 
to buy produce for your parents Y · 
A. Yes, sir. 
Thom3:s D. Savage, et al., v. Gracie V. Nuter et als. ,157 , 
J'lrs • .A. G. Williams. . 
(.~. Or to take them out there when you we.re younger, you 
would drive the car and they doing the talking with Mrs. 
Cole and making the arrangements, and that was the extent 
of your visits, wasn't it f 
A. ,vith them perhaps, yes. 
CJ. Mr. Savage, you state in your answer that yon filed in 
this case under oath-that is your signature to that paper, 
is11 't it (Showing witness paper writing) t · 
.A. Yes, sir. 
Q. Not under oath. The answer that you filed, in it you 
state this: ''That as a ·youth he (meaning yourself) first be-
came acquainted with Mrs. Ida S. Oole, that he went fre-
quently to her home for the purpose of purchasing farm pro-
duce for his parents, that o~ these ·visits he soon became to 
kno,v that Mrs. Cole read a gTeat deal, that she was well 
informed on current events, and that he was pleased to an-
swer her questions so far as he could and tell her 
page 213 } what he knew about things concerning which she 
· , might inquire.'' . , 
Now is that the only reasons that you can give for Mrs. 
Cole ¢ving you all this money? 
A. So far as I know I can think of no other reason. 
Q. That is the only reason yon can think of Y 
A. I just showed a mere courtesy.. . 
Q. Such a~ opening the pantry door when she brought the 
milk? 
A. Yes, sir. 
Q. That is all you ever did for her? 
A. Yes, sir. 
Witness stood aside. 
MRS. A. G. "WILLIAMS, 
page 214 ~ a witness introduced in behalf of the defendants, 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION 
Bv M:r. Dovell: 
·Q. You are Mrs. A. G. Williams? 
A. Yes, sir. 
Q. Widow of a Professor at the college Y 
A. Yes, sir. 
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Q. How longT have you lived in William~burgt 
A. About 22 years. 
Q. How long did you know Mrs. Ida. Cole¥ 
A. I first knew Mrs. Cole in the fall or autumn of 1937. 
Q. Do you know about what time it was in 1937, that yon 
first knew her Y ' 
A. It was about somewhere around the last of .September 
or the first of October. 
Q. Have you any way of fixing that date outside of your 
memory; have you anything else to fix it byT 
A. Yes, because- ,v ould you like for me to tell the occa-
sion T I had been dealing with this acoustical business and 
Mrs. Cole had suddenly beeome very deaf owing to an ill-
ness. And Dr. Henderson knew I was interested 
page 215 ~ in this and-
Q. Which Henderson Y 
A. Brantley Henderson. And he asked me if I would go 
out and talk to Mrs. Cole and see whether I could help her 
with her hearingrRee if she could wear a bearing aid. I ·went 
and got one which I thought would suit her and took it out 
to her~ And my experience with Mrs. Cole during that time 
was that she was really far more capable of using this with 
a great deal more of intelligence than a great many people 
I dealt with. She used it for about two or three weeks, and 
lit was very determined on her part to use it and see if she 
could hear better with it. And since I dealt with literally' from 
fifty to one hundred people in this I was extremely interested 
in seeing their reaction. And I told Dr.· Henderson afterwards 
Mrs. Cole had used more il)tellig·ence-
Q; Never mind what you told him. 
A. I meant, that was my reaction. 
Q. I will take what your observation was. 
A.
1 
Mrs. Cole had used this with a gTeat deal of intelli· 
gence. 
Q. About how many times did you see her at that time t 
A. Since that time T 
Q. October of 1937. About how many visits did you make 
there, about how often did you see her Y 
· A. I imagine probably three or four, because 
page 216 ~ I had to check up on how she was getting on 
with this instrument. It wns during· that autumn, 
can't tell you exaetly how long, probably lasted somewhere 
between three and four weeks. 
Q. About what lengih of time would you spend with her 
on each occa8ion 1 
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A. Probablv half an hour. 
Q. Did you find her rather ta.lkntive or rather silent? 
A. It is difficult to say because she was so very deaf, and 
our communication was so, - it was hard to communicate 
with her on account of her deafness. And she tried to talk 
and communicate with me. but it was reallv mostlv on busi-
ness, just connected with' the hearing. · " 
Q. Did you. have to resort to any other method tl1an sin;i-
ply raising your voice to be understood by her? 
A. No, I don't think so. When it came to a point I saw she 
didn't understand me, couldn't understand me, I would write 
it down. Just a few times, though. . 
Q. Following that occasion when next. did you see Mrs. 
Cole? 
A. I went out there a few times during· the year to get 
milk. But I don't know how many timPs, l couldn't say how 
many times. It was a few times. But then the only lengihy 
conversation I had with her after that was in the summer of 
193.8. I had some business dealings with her outside of this. 
Q. "What was the c.haracter of the business 
pag~ 217 ~ transaction you had with her in the summer of 
1938? 
A. I had a plan for Indian Springs Development, .which Mr. 
Channing M. Hall had asked me-The plat of this property 
adjoined Mrs. Cole~ and it .. adjoined Mrs. Bucktrout, ad-
joined Mrs. Burns, a.nd Mr. Hall asked me to get Mrs. Cole 
to aclrnowledg·c the boundary line to fix it, since it was so 
old. 
Q. To endorse the plat ·as consented! 
A. Yes, sir. 
Q. Go ahead. 
A. What else do you w~mu . 
Q. I want to know what length of time the. negotiation con-
sumed and how often von saw her then? 
· A .. ·wen, I only sa\\; l\f rs. Cole that one occasion when we 
ha.d a lengthy conv~rsation in regard to the plat as to whether 
she should sign, whether ·it was rig·llt for her to sign it. 
1 Q. Tell the Court and jury what she said, as nearly as.you 
can recall. 
A. Mrs. Col<1 and I discussed the matter of the boundary 
. line, and at first Mrs. Cole said she didn't know whether she 
ought to sign it or not. So I tried to get her to acknowledge 
the line between there. And she felt she didn't know 
whether she om?;iJt to or not. And then she remarked tJ1at 
she thought that she woulr1 do better to bring in the persons 
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that Rhe left her property to. I. told her it wasn't 
pag·e 218 ~ necessary for her to do that. And she said ''I 
left my propcyrty t0 somebody thnt knows how to 
take care of it, and I would rather he signed it.'' I told her 
it wasn't any use to g:f't that person to sign it, all I wanted 
her to acknowledge that ~he was going to sign that she 
acknowledged the old line. And after talking to her at length 
about tliat slrn, with a. lot 0f digressions finally agreed to sig·n 
it. But it wa~ after quite n long while. One of the points 
at issue was we want~d to l1ave a straight line, if tht~re were 
any ,curves in the line they wanted to just draw a straight 
line. 
Q. The dividing- linr. was a 1.igza!l: one following the course 
of a small stream? 
A. Yes. sir. 
Q. And you wnntecl to m~lrn it a straight line! 
A. We want,~cl to make it a straight line. Also part of it 
was to aclmowledge un old fence line that was between Mr. 
Burns' property and lwr property. And finally I put the 
matter up to her, I said "Thh1 is a. plat that Mr. Burns made, 
and yo11 l1ave confidm1ce in Mr. Burns." She said ''Yes, he 
was a fine man." 
Q. Did ~he or not tell vou something· else ahout 1\fr. Burns 
a.t that time? · 
A. Beg pardon. 
page 2H> ~ Q. From memory! 
.A. Oh, yes. She said "Mr. Burns is a. fine 
man, but one time a tree fell over there and 11e took the tree.'' 
Don't know whether it was his tree or not. She brought that 
fact in. She remembered years back. That was the onlv. 
thing she had to say against Mr. Burns. She felt the tree 
was on her side, and it fell on the Burns side and Mr. Burns 
thought the tree was l1is. She brought that fact out. She 
lmd remembered that. It must have been n. g·ood many years 
ago. When it came to signing up finally she sa.id, or I .said 
"If you don't think you ought to sign it now, would you. sig·n 
it for Mr. Channing Hall. He asked me to come here and 
11ave you, sign it.'' She say '' Give me the pen. I will sign it 
for you just as quick as I will for anybody.'' And she signed 
it right under Bucktrout's name,-or rat.her, I asked her to 
sign it there. She said "I am not going to sign anything· 
under Bucktrou t 's name.'' I said '' Whv not?'' She said 
'' He always did try to boss me,'' and she wasn't going to 
sign it under his name. I asked l1er if she would sign under 
I 
Thomas D. Savage, et al., v. Gracie V. Nute, et als. 161 
Mrs. A.G. William.!. 
my sons' name. She did sign under his name. And she spoke 
of l\frs. Bucktrout. I said 'C\Vell, Margaret Bucktrout is a 
sick woman, she won't boss you now." "Well,'' she said 
"' She would boss me if she could." There was no doubt at 
all but what Mrs. Cole knew what she was doing. 
page 220} No doubt in the world. She knew the boundary 
line and she knew all aibout what fence posts were · 
there, what used to be an old fence, and a. certain tree. And 
-then she talked a.bout having walked through the woods ; sl1e 
liked to ta.lk about that. I asked her if she thought they were 
ever going to cut the woods down. And she. said not as long 
a.s she lived, and whoever g·ot if from her would not either. 
Tlmt took up nearly an hour's conversation. 
Q. From your conversations with her, and your business 
transactions with her, your visits to her when you were buy-
ing produce, did you reach a conclusion as to whether or not 
she was capa-ble of handling her affairs, her business trans-
actions, making contracts? 
Mr. Flanagan: I want to make the same objection. 
A. She seemed to be. 
Q. What is thatt 
A. She seemed to be perfectly capable of handling w1iat 
she was doing then, looking out for her own interest. I think 
she was as equal to ~;iving- a fair deal as to g·et it. This was 
business with her and she was trying to be sure that she was 
not goinp; to sign the paper unless sl1e was pretty well con-
vinced it was the thing for her to do. 
page 221 ~ CROSS EXAMINATION. 
By Mr. Flanagan: 
Q. Y 01,1 went down there at the request 0£ Mr. Channing M. 
-Hall? 
A. Mr. Hall said he was not willing to go on with it unless 
all the original owners would acknowledge the ,boundary lines, 
because it would be further trouble. 
Q. And he sent you do-wn to see Mrs. Cole f 
A. Yes. sir. · 
Q. · Anci you told Mrs. Cole when you got there that Mr. 
Hall bad sent you f 
A. Yes, to g·et the plat signed. ' 
Q. What was the purpose of that plat; was that property 
out there being subdivided? 
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A. Yes. 
Q. Tlhat property adjoins l\Irs. Cole? 
.A. Yes, sir. Mrs. Bucktrout and some other property .. 
Q. How big an acreage do you have 1 
A. A:bout 25 acres. 
Q. T!hat adjoins- Mrs. Cole's propertyf 
. A. .Yes, sir. 
Q. Did you all make any effort to buy Mrs. Cole's prop-
ertv? 
A. No • 
. Q. You did have to persuade her to sig11 that, didn't yotr°l 
· .A. I don't know as it was so muoh persuading .. 
page 222 ~ Q. First said she wasn't going to sign it Y 
A. I asked her if she had a plat of the prop-
erty so we could che_ck it, so she: g·ot an old plat. "\Ve couldn't 
find the property on that plat, ancl took ·up quite a lot of time 
talking about that. It was all just to establish his one par-
tieular line . 
. Q. When you first went there she said she was not going 
to sign iU 
A. No, she didn't say she wasn't going to sign it. 
Q. ·what did she say when you first made known your busi-
ness to her? 
A. It was more or less like you or anyibody else, yon wanted 
to know what it was all about. And then I explained it to 
her, and why I was in it. She· wanted to know all the circum-
stances, what it was all a bout. 
Q. Did she sign under Mr~. Bucktrout's namef 
A. No. I think under my son's name. 
Q. She wouldn't sign under Bucktrout's name! 
A.. No. 
Q. ·why do you smile Y 
A. Well, just the way I considered it. . 
Q. You smiled because tl1at w:a.s Mrs. Cole you were talk-
ing with? · 
A. No. I was really thinking about an old feud evidently 
het:ween people who had grown up together. She 
page 223 ~ said Mrs. Bucktrout had always tried to boss her. 
Said '' she would boss me now if she could.'' 
Q. Yon know Mrs. Bucktrout Y 
A.· Yes, sir. I am very fond of her. . . 
Q. That was just imagination or hallucinations on the part 
of Mrs. Cole, was it? 
A. No, I think it was just one of those thing·s that went 
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· back to a.n old neighborhood feud. Evidently Mrs. Buck-
trout had tried to boss her, as far as I know. 
Q. From the way you testified, you did talk very kindly 
to Mrs. Cole to get her to sign that paper, didn't you, Mrs. 
Williams! · 
A. I was trying to get her to sign the paper; I was not 
trying to persuade her. She wasn't gping to sign it if it 
wasn't her boundary . line. 
Q. You talked very nice to her T 
A. Talked very nice? I talk nice to everybody. 
Q. But on tha.t particular occasion f 
A. It was no particular point of trying to persuade . Mrs. 
·cole to do anything, because I wasn't there for that purpose. 
And Mr. Hall didn't ask me to go to persuade her. It was 
just a perfectly free will offering on h~r part to sign, to-
acknowledge something that already was there. · . 
. Q. You had been out there before that and tried 
page 224 r to help her with her deafness? 
A. Yes. 
Q. And she remembered that when you came there? 
A. I hope so. 
Q. She felt that you had been kind to her about that, of 
course; she felt you had been kind to her about your a.tten-
tion that you g·ave l1er with reference to her deafness, clidn 't 
she? 
A. I don't think she signed the paper ·because she thought 
I had been kind to her about the deafness, if you are trying 
to make me sa v that. 
Q. I am not trying to make you say anything. 
A. I don't think so. 
Q. Yon don't think it hnd a thing in the world to do with 
it7 . 
A. I don't think so; not necessarily. 
Q. Did she buy the earphone you took out there T 
A. No. 
Q. Did it help herY 
A. It did not help her to the extent she had hoped. She 
was an old person and she couldn't use it because verv few 
people as old as that c.an use it. I had my doubts about it 
but I did what I eould for her. She said at the time she 
was willing to 1buy it if she c~mld use it and it did her enough 
good. ,ve both agreed it did not. That,. then, 
page 225 ~ endedl that. 
Q. Then yo¥ didn't see her any more until you 
went there to g·et her to sign? · 
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A. Except every few weeks or month or something like 
that buying milk from her. 
Q. And that is the only transaction you ever had ·with her"l 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Dovell: 
Q. Counsel was inquiring as to you·r smile. To those of 
us like you and me who know or knew Mrs. Bucktrout and 
Mrs. Cole, it is enough to smile that either would say the 
other could boss them, wasn't iU 
A. A community where p~ople live side by side for forty 
or fifty years there are certam to be feuds. And I remember 
that feud. 
Q. You never undertook to boss or dictate to Mrs. Buck-
trout, did you? 
A. (Laughing.) 
Witness stood aside. 
page 226 ~ DR. B. I. BELL, 
a witness introduced in behalf of the defendants, 
firrst being· duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Dovell: 
Q. You are B. I. Bell? 
A. Yes, sir. 
Q. How long have you been engaged in the practice of 
medicine? 
A. Since 1915. 
Q. How long have you been in Williamsburg? 
A.. Since 1917, I think. 
Q. You operate the Bell Hospital? 
A. I operate it now. I worked at the Eastern State Hos-
pital at first. 
Q. Were you first Assistant Physician at the Eastern State 
Hospital for a number of years before you went in the pri-
vate practice in Williams burg Y 
A. Yes, sir. 
Q. For ahout how long were you first Assistant there? 
A. 1917-1925, I think. 
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Q. Your service there was in the treatment of what type of 
sickness? 
page 227 } A. Insane, mentally. Mental cases. 
Q. And about how many cases did you have? 
A. Between thirteen and fourteen hundred, when I was 
there. I think they have increased since then. 
Q. So your entire time was consumed during the seven 
years you were there in the treatment of mental diseases 7 
.A. Yes, sir. 
Q. How long· did you know Mrs. Ida .S. Cole before her 
death in. 1939? 
.A. I don't know the number of years, but I saw her several 
years. 
Q. About how manyt 
A. I think I was her family doctor. 
Q. Were you acquainted with her before her son's death Y 
.A. Yes, sir. 
Q. About how long ·before her son's death t 
A. I knew her several years before. I can't say exactly 
how many . 
. Q. Who was her physician then? 
A. I am not sure. 
Q. Weren't you? 
A. l\ile and Dr. Henderson. 
Q. I don't mean for special treatment, but as general prac-
titioner? 
A. I think I saw her more than any.one else. I 
page 228 t don't know about Dr. King. I think I saw her 
most of the time after he died. 
Q. Did you treat her for her sickness now and then, or not Y 
A. She called me lots of times to see her son and, herself, 
too. 
Q. ·what was her trouble? 
A. She had an elevation of blood pressure the last time. 
Q. What else did she have? 
A. She couldn't hear very well; and claimed a lot of dis-
comfort in her chest and aibdomen location once or twice. Com-
plained of pain in her abdomen. 
Q. Do you know what sort of a. life she led, whether active 
or inactive? 
A. Very active. 
Q. Do you know what type of work she engaged in? 
A. Well, I think she raised chickens and looked after her 
farm and around the house. I saw her in her kitchen lots of 
times. 
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Q. You had the opportunity then to observe her from what 
you said for six or seven years? 
A. I don't know the years, but I saw her several times. 
. Q. You said you saw her and freated her, and were ae· 
quainted with her for several years before her son ts death t 
A. Yes, sit. 
Q. We agree, I think, her son died in 193ft 
page 229 ~ When would you say, beginning with your several 
years prior to his death to count your first ac· 
quaintance with her,-'33, '34 or when Y 
A. I saw her during the times she was sick,-· while he was 
sick. I don't remember whether I treated her then or not. 
I think more of the treatment was after his death that I gave 
her. 
Q. She would co.nsult you about her son's illness and his 
treatment? 
A. Yes, sir. 
Q. From your observation of her, your treatment of her,. 
and your acquaintance with Mrs. Cole, are you able to say 
whether or not she was mentaHy sound! 
A. Yes, sir; she was all right, as far as I know. 
Q. Do you recall how close to October, 1937, you were see-
ing her, and if it refreshes your memory it is in the record 
~hat that is the time Dr. Brantley Henderson said he went 
· to treat her at your suggestion Y 
A. Yes, I saw her along in there. 
Q. You were treating her alsCl at that time? 
A. She was very alert. 
Q. Is that the time she was suffering from her chest? 
A . .She complained of her, chest at the time, but she was up. 
Q. Do you recall Mr. Channing Hall calling you to inquire 
of you concerning :Mrs. Cole's condition T 
page 230 ~ A. Yes, sir; I think he called me. ' 
Q. Can you say .a.bout when that was? 
A. I don't remember the time. He called me and asked 
· me was she competent to make a will. 
Q. You know who it was that called you f 
A. Channing· Mall. 
Q. You continued to treat her when you were called from 
that time until her death 1 
A. Yes, sir. . 
Q. Did she have any last lingering illness or not? 
A. I saw her-she was in bed on this morning· when she 
called me. and she died a Ahort time afterwards. · 
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A. Yes, sir. 
Q. That was the extent of her last illness Y 
A. Yes, sir. 
Q. Did she or not continue to be an active woman up until 
the time of her death or the last day of her life f 
A. Very active. 
Q. Did you ever undertake to persuade her to do anything 
that you wanted her to do in connection with your treatment 
of her as a physician, or any other way Y · 
A. She cooperated very well. She cooperated excellent in 
every way. .. . 
Q. You mean as far as following-
page 231 ~ A. As far a.s the treatments went. 
Q. F'ollowing the suggestions 7 
A. Yes, and advice, as far as giving· her medicines and 
getting· things· done you told her to do. I don't say she would 
go to bed· and rest if you told her to, but she would be up do-
ing her work. 
Q. If she felt a little better after. she went to bed-
A. ·what was that t · 
Q. Would she stay in bed if you told her to if she felt a 
little bit better after a while 1 · 
A. I probably told her she should rest some, probably, be-
cause her pressure was elevated and it would help, but she 
was up most of the time doing· her work. · · 
Q. Did you observe he1; whether or not she was the strong 
willed or easily persuaded type of person 1 
A. She was the type of person that she would tell you the 
facts and go on; she would tell you what she wanted done. 
If she wanted a doctor, she wanted him If she wanted a 
certain doctor she wanted him, or a certain lawyer, or any-
thing. She wanted what she wanted. . 
Q: How about sending another doctor when she wanted a 
certain doctor! 
A. If I recommended Dr. Henderson I think she accepted. 
him, because he went down there. 
Q. When you said when she wanted a certain 
page 232 ~ doctor or certain lawyer she wanted him, what 
do you mean to convey to the Court and the jury? 
A. It was her way. She often called me. I don't know· of 
anyone else that she called. She could have called other doc.-
tors. I know she often called me, alRo to her son. 
Q. Did you ever try to buy anything from her or sell her 
.anything 7 · · 
A. I asked her one day to. sell me some guineas. She told 
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me no, to get out of there; couldn't sell me any guineas; go 
on home. And before I got home, sometime soon after that, 
the guineas were dressed and· she had sent them there to me. 
Q. But she spoke to you rather emphfttically about leaving 
there when you offered to buy guineas from her? 
A. You would think she was mad and was going to kick you 
out. It was just the way she talked. She sent the guineas 
dressed around there. 
Q. Did she change her mind about the guineas after you 
left, or did she have it in mind to send them to you all the 
time? 
A. I don't know. I think she had it in mind to send them 
to me. It was just her way of expressing it. 
OR,OSS EXAMINATION. 
page 233 ~ By :M:r. Flanagan: 
. Q. Doctor Bell, how many visits did you, pay 
to M:rs. Cole? 
A. I don't remember. 
Q. Did you keep any record Y 
A. No. 
Q. Over how long a period of time now do you say you 
went there to treat her T 
A .. I wouldn't say the number .of years. 
Q. You don't know the number of years? 
A. No, sir. 
Q. You don't know how many times yon treated her? 
A. I couldn't tell you right off the bat, but it was several 
times. · 
Q. What do you mean by "several times'' ; wns it 'four or 
five times, or ten or twelve? 
A. I would say somewhere between ten and 8omething 
along in there. · 
Q. Over a period of seven or eight yea rs ·J 
A. The times I have been there as physician. 
Q. And during that time you never kept any account or 
· card as to her condition, what was wrong· with her, and all 
that? 
A. I may have sent her a bill. 
Q. I didn't ask you about the bill. Did you keep ~my rec-
ord as to her trouble Y 
page 234 ~ A. No. 
Q. Never kept any record 1 I 
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· Q. She was suffering from high blood pressure f 
A. Elevation of the blood pressure. 
Q. Isn't that high blood pressure f 
A. It could be high, according to what is normal. 
Q. What do you mean by elevation 1 
A. I mean it is above 150. 
Q. How much above 1501 
A. For her age. 
Q. How much above 150 was her pressure Y 
A. I wouldn't know the exact number, :but I would say it 
was less than 200. 
Q. Less than 200 ¥ 
A. Yes, sir. ,vhich pressure you want 1 
Q. Blood pressure. 
A. There are several. Which ones do you want? 
Q. I wa.nt the one you took? 
A. I took three. Which one do you want? 
Q. What was it each time? 
.A. Which one you want f 
Q. Give me the first one first 1 
A. I took systaltic first. What other one? 
Q. What was tha.t 1 
page 235 r A. I said it was less than 200. I don't remem-
ber them exactly. 
Q. Do you remember talking to Mr. Hicks. and myself in 
your office before this case was tried the first time Y 
A. Yes. 
Q. Do you remember that you told us that her blood pres-
sure was over 250, or around that? 
A. No, sir. . 
Q. Yon deny that! · 
A. Yes, sir. I didn't give you any figures. 
Q. Don't you know at the la.st trial you couldn't fix any 
1:igure at which the blood pressure was 41 
A. Yes, sir. 
Q. Have you consulted any record since that time 7 
A. No, sir. 
Q. And at the last trial you wouldn't state what that pres-
sure was would you? 
A. I didn't tell you the figure. 
Q. Didn't you say you didn't know what the figures were 
at the last trial? 
A. I said I couldn't tell any figures. I said it was less 
than that. 
Q. Didn't you say you didn't know what the figure was? 
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A. I wouldn't know; didn't put down exact :figures. 
Q. You are doing it now you are testifying .. 
page 236 ~ . A.. Yes, sir. . 
. Q. Do you know any more about it now thaµ 
you did ~t ·the last trial i 
A. I still say it was less than that. 
Q. Whatt 
A. 200. · I didn't say 250. 
· Q. What did you s~y it wasf 
A. I just told you I would say it was less than 200. 
Q. How much was· it f . 
A.. I wouldn't say the -figure; don't know it. 
Q. You mean you were down there treating this woman with 
high blood pressure and are not able to tell the jury what 
the pressure was Y 
A. I don't remember. 
Q. And ·you went there to see her regularly Y 
A. I saw her several times. 
Q. You were the only doctor that she had! 
A. I don't know.· 
Q. I want to ask you about what you testified to before : 
''Wasn't her blood pressure extremely high? A. Rather 
high; yes, sir. Q. I asked you if it wasn't extremely hight 
A. What do you call extremely high i Q. I would say 250 is 
extremely high. A. I don't think it was 250. Q. Was it 225! 
A. I doubt it.'' 
What was itr 
page 237 ~ A. I have just told you-
Mr. Dovell: I ohject to any further examination along this 
line. 
A. I have told you I don't know. I would say it was less 
. than 200. 
Q. How long did she suffer from the high blood pressure T 
A. I wouldn't say how long she had it. 
Q. You don't know that? 
A. No, sir. I don't know exactly the length of time. 
·Q.'What did you treat her for the first time you went to 
see herY 
A. I think I treated her for hi~·h blood pressure. · 
Q. What did you treat her for the last time you went to see 
her? · 
A. Pain in her chest. I j 
I 
l 
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Q. Didn't that come from high blood pressure, too Y 
.A. Could have. 
Q. Then she had it all the time 1 
A .. I don't know about that. All her life¥ 
Q. No, from the tim~ you saw her f 
A. I don't know about that. 
Q. She had it the .first time you saw her, and the last time 
you saw her-in her death illness she still had itY 
· A. I don't know. 
page 238 ~ Q. What did she die from t 
.A .. I thought she had a coronary thrombosis. 
Q. Don't you know what she died from Y 
A. That is what I put on the death certificate. 
Q. Did you guess at it 1 
A. I put that down. 
Q. Did you guess at it? 
A. I didn't do an autopsy. I went by the symptoms. 
Q. You don't know now what she die_d from Y 
A. Put that down. 
Q. I asked you do you know what she died from. You un-
derstood me. 
A. I think she died of coronary thrombosis. 
Q. You don't know it¥ • · 
A. I didn't do an autopsy on her. 
Q. What treatment did you g·ive her? 
A .. Some sodium,-sodium salicylate and pottassium iodide. ' 
Q. What other treatment did you g·ive her? 
A.. I think I gave her some elixir phenobarbital. 
Q. What is that Y 
A. That is a luminal preparation. 
Q. How is it administered f 
A. It is a liquid. 
Q. Liquid¥ 
A. Yes, sir. 
page 239 ~ Q. Take it internally Y 
A. ·Yes, sir. 
Q. Did she take that medicine f 
.A. I think so. 
Q. Mrs. Cole, now, was in a bad condition from heart 
trouble and the high blood pressure! 
.A.. I couldn't say she was so bad. 
Q. It was bad enough for her to die from iU 
A. A lot of people have high blood pressure. 
Q. But in this, her case, it was bad enough for her to die 
from it? 
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A. She died from something; coronary thrombosis, I think 
it was? · 
Q. YOU think f 
A. Yes, sir. 
Q. Did you ever make any mental test of Mrs. Cole! 
A. No, sir; except just by observation. 
·Q. You never tested her mentality, did you f 
A. I saw her. I know how she talked to .me. 
Q. \Vould y<;>u commit a person to the insane asylum just 
by observing them? 
A. I would have to know something about .her conduct and 
whether she had delusions. 
Q. The backgTound, whether she had delusions, and more 
or less a general history of the patient before you would ex-
press an opinion f · . 
page 240 ~ A. Before I would sign a pa.per. I saw her 
cnoug·h to know whether I could sign a paper for 
her. 
Q. How long were you over at the Eastern State Hospital T 
A. From 1917 to 1925. 
Q. That is what is known as the lunatic. asylum¥ 
A. Don't know whether it is labeled that or not. You can 
call it that if you want to. It is for the mentally insane. You 
can call it lunatic, that is an old name, probably. 
Q. Haven't you seen people in your experience in the East-
ern State Hospital in condition ~hat they were no -.worse off 
than Mrs. Cole Y 
A. I don't know a.bout that; probably have. . 
Q. And they are committed there as lunatics, weren't they 1 
A. Some of them were. There are a lot of them in there. 
:M:r. :Flanagan: I want to ask the witness a question, but I 
don't want to do it unless it is proper, and I will ask to do 
it in the absence of the jury. 
The Court: All right. 
Jury out: 
Q. Doctor Bell-
:Mr. F']anag-an: The question I want to ask Dr. Bell is, w1rn.t 
is his indehtedness to the Peninsula Bank and Trust Com-
pany. 
page 241 ~ The Court: I don't think that has anything 
-to do with this case. 
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Mr. !Planagan: A matter of interest and bias, if any. It 
might be a right strong· interest there, after -you get the 
amount. 
The Court: It will open up a line of examination that every 
witness that gets on the stand may be asked about. 
Mr. Flanagan: I had thought about it about every one. 
The Court: I don't think it is proper. 
:.Mr. Flanagan: The question is now as to what interest 
this man has in either of the parties, or the result of this suit. 
vVe understand from an examination of the records down here 
that he is ve1~y heavily indebted to the bank. I think it goes 
to the question of his hia~ or. interest i~ the partiys. . 
l\Ir. Dovell: I don't·thmk 1t has a thmg to do with 1t. And, 
yet at the same time the chief contestant in this litigation is 
in a whole lot worse position than what Dr. Bell is, as far 
as the bank is concerned. So it doesn't seem that your clients 
think very m1:1ch of what yop. are trying to develop. 
Mr. Flanag·an: I don't know what you are g·etting at, Mr. 
Dovell. 
page 242 ~ The Court: I am not going· to let it go in. If 
you a.re in a position to show that at any stag·e of 
this case Dr. Bell had perjured himself or hadn't given cor- · 
rect testimony by reason of that, then that is something else. 
But I am not going to permit you to go into what you sug-
gest. _ 
Mr. Dovell: I can't let the statement go unchallenged Dr. 
Bell owes the bank a. penny. 
A. I don't mind telling you, Judge, if you want it. 
Mr. Dovell: The bank is a debtor to Dr. Bell. 
Mr. Flanagan: The records show a fifteen thousand dol-
lar mortgage on his hospital. It has not been marked satis-
fi.ed. We looked at it this morning. 
The Court: That would certainly disqualify him as a juror, 
but a witness is in a different position. · A witness is called 
into a case to testify as to what he knows, and he can't help 
it-he isn't responsi1ble for being here. He doesn't come vol-
untarily. He is broug·ht into this case to testify, and to tes-
tify to the truth. He is doing nothing voluntary on his part. 
I don't think it is proper. 
Mr. Flanagan: We save the point. 
Jury now in: 
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page 243 ~ By Mr. Flanagan·: (Continued) 
·. Q .. Doctor Bell, while- you were connected with 
the Eastern State Hospital didn't you see patients there who 
would go to the store and make purchases and demand and 
get the right change and make the right changeY · 
A. Yes, sir. 
Q. That isn't unusual for a person who is of unsound mind! 
A. They can do that. 
· Q. It can be done ,vithout any dif.fi'culty whateved 
A. They can do that and then have a psychosis. 
· Q. And they can do what you mig·ht say were the usual 
routine duties around the. place and do that work and do it 
wellY 
A. Sure. And then have a psychosis~ 
. Q. And you have see'n them over at the Eastern State Hos-
pital doing work every day, and doing it well, haven't you, 
Doctor?. 
A. Sure. 
Q. They have patients over there ·that they allow to walk 
around the streets, meet people, talk to them, go to the stores 
and attend to people around town Y 
A. Very often, and very honest, a lot of them. 
Q. And some of them have generous natnresY 
A. Yes, sir. 
Q. Did you treat Robert Cole before he died¥ 
page 244 ~ A. Yes, sir. 
Q. Wasn't he insane ·before he died Y 
A. No. He had a toxic thing. He was confused in his mind, 
but it was toxic due to his kidneys. 
Q. He didn't know what he was doing! 
· A. It wasn't a psychosis. You Gouldn 't call it a real men-
tal psrchosis. 
· Q. You couldn't let him go anywhere by himself, during his 
last days! 
A. He was very toxic. 
Q. But he was out of his mind when he died? 
A. He was confused, rbut that was a toxic thing. His kid-
neys were blocked up. His condition· wasn't such you could 
put him in the asylum; it was a toxic thing, you see. 
Q. Didn't you talk to Mrs. Cole about taking· him to the-
A. I don't remember. 
Q. Yon took him to your hospital 1 
A. Yes. 
Q. And you told Mrs. Cole· that you would have to send him 
home because he wouldn't stay in 'the bed? 
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A. Couldn't do much with him, and I was afraid he would 
fall and hurt him.self. 
Q. He was· out of his head Y 
.A. Get up and standing· in the corner of the room. 
Q. It was dang·e1·ous for him to do that, 
1 page 245. ~ A. Yes, sir. 
RE-DIRECT EXAMINATION. 
B~ Mr. Dovell: 
Q. By "toxic condition" do you' mean a disease that de-
velops and poison gets h1 the blood stream Y 
A. Yes, sir. 
Q. Does that affect the brain¥ 
· A. It confuses the brain. That is a toxic thing. 
Q. He had no hereditary trouble? 
A. Not that I know of. 
RE-CROSS .EXAMINATlON. 
By Mr. Flanagan : 
Q. Dr. Bell, did you see Mrs. Oole the first part of October, 
· 1937? 
.A.. I haven·'t got any records of the months. I did have it 
down, but I didn't look at it.. V\lben did she die? I don't re-
member it. 
Q. That was two years before she died. 
A. I saw her off and on before ·she died. 
Q. When she was very deaf, do you recall that? 
A. Yes, sir. 
page 246 ~. Q. She was a very sick woman at that time? 
A. 1V ell, she had this pressure and she couldn't 
hear, and she did comp~ain of some pa.in i11: her chest. 
Q. And she. had the glaucoma 1 
A. Yes. 
Q. That was very painful 1 
.A.. Don't know much about the eye. 
Q. Isn't it a very painful disease? 
A. I think she did suffer; they do say it is very painful, 
but I don't know. 
Q. And the only relief is to remove the eye? 
A. I think so. I don't .know muc.h about it. 
Q. What' does that come from' 
· A. Glaucoma Y Some tumor or some condition of the .. eye. 
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I don't know exactly what it is. Really it is a hardening or 
hardened condition of the eyeball. · 
Q. What does it come from? 
A. It may come from an infection. 
Q. She was suffering from tha.t on the first part of October, 
. 1937, and she still had a high blood pressure, didn't she? 
A. She had an elevation of blood pressure. 
Q. And she had the pain in her chest Y 
A. The part of her life when I saw her she had the pain in 
her chest. 
page 247 ~ Q. And she was, of course, blind in that defec-
tive eye? 
A. I don't know much about her eyes. 
Q. You sent Dr. Henderson down there to see her about 
the eyes! · 
A. Yes, sir; or the ears. 
Q. Did you ever talk to Dr. Henderson a.bout it after he 
went down? 
A. I don't remember. 
Q. You mean, doctor-
A. I think I did ask him if there was anything he could do 
to help her. 
Q. vVhat did he say¥ 
A. I think he said it wasn't very much he could do. 
Q. Except to remove it f · 
A. I don't lmow whether he did anything about her eye. 
I called him, I think, for her complaining about the ear. 
Q. You didn't know she was blind in the eye Y 
A. I didn't know much about the eye. 
Q~ Did she ever complain to you about the pain in it t 
A. No, sir. 
Q. When Mrs. Cole got in the bed from siclmess she was a 
very sick woman, wasn't she 1 
A. Well, Mrs. Cole was the type of person when she called 
you you would think it was something wrong. 
page 248 ~ Q. She was a very active woman, and when she 
got to the point that she went to bed Mrs. Cole 
was a very sick woman? 
A. She was the type that dicln 't call a doctor for every 
Ii ttle thing. 
Q. When she called you. she was really sick f 
A. I would think so. She was that kind of person. When 
she wanted a doctor she wanted him. 
Q. And if she was in the bed and had to have two nurses 
in the house, wouldn't you think she was a very sick woman? 
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A--: I would think so. 
Witness stood aside. 
Mr. Dovell: I will rest my case in chief. 
:Mr. Flanagan: If Your Honor please, we have a motion 
to make. 
The Court: All right, sir. 
Note: At this point the jury is discharged for the day, to 
return in the morning at ten o'clock. 
page 249 } Jury out: 
Mr. Flanagan: Counsel for the contestants moves the Court 
to strike the evidence offered on behalf of the proponents of 
the will on the ground that it does not tend to establish the 
case as is required by law, and does not prove the will in ac-
cordance with the statutes of this state in such cases made and 
provided. 
The Court: I will overrule the motion. 
Mr. Flanagan : Eocception. 
Note : Court is now recessed until tomorrow morning at 
10:00 .A.. M. 
page 250} September 10, 1941. 
10:00 A. M. 
Note: The taking of evidence is now resumed. 
W. B. "\VILSON, 
a witness introduced in behalf of the plaintiff, first being duly 
sworn, testified as follows: 
DIRJE!CT EXAMINATION. 
By Mr. Flanagan: · 
Q.· State your name, l\tir. Wilson, please, sir. 
A. W.B. 
Q. Where do you live f 
A. Norfolk. 
Q. How long have you been away from James .City ·County 
and the City of Williamsburg Y 
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A. About 16 months. 
Q. You had Jived in J aines City County and the City of 
. · Williamsburg entirely, your whole life, prior to 
page 251 r going to Norfolk: about 16 months ago? 
A. Yes, sir. 
Q. Did you during her lifetime know Mrs. Ida S. Cole who 
lived out on the College Oreek Road? 
A. Y~s, sir. I knew: her pretty well all my life. 
Q. Did you know her all your life T . 
A. Yes, sir. · 
Q.· Di.d you know her Mother Y 
A. Yes, sir. 
. Q. How often would you see Mrs., Cole in the last seven or 
,eig·ht years Y 
A. Well, in the last year before I left up there I used to 
see her right often. 
Q. Did you go to her home Y 
A. Yes, sir. 
Q. Did you talk with her on those trips! 
A. Yes, sir. 
Q. Did you ever have any business transaction with her¥ 
A. No, sir. · 
Q. Now, how long would you talk to her and what would 
you talk to her about when you would visit her home Y 
A. When I went down to see her she was sick part of the 
time. 
Q. She was very deaf, wasn't she f 
. A. Yes, sir. She was deaf. 
page 252 ~ Q. You observed her over the period almost of 
her entire life Y 
A. Yes, sir. 
Q. And yoq. came in contact with her from her childhood 
up to here 16 months agoY 
A. Pretty well. 
Q. Before she died Y 
A. Yes, sir. 
Q. Mr. Wilson, did Mrs. Cole have the mind of an adult or 
did she have the mind of a child? 
Mr. Dovell: I object.to that. The witness hasn't' qualified 
to make that comparison, if the Court pleases. 
Mr. Flanagan: .Said he had known her ·an his life and went 
there and talked to her. 
The Court: I will let him answer it. 
Mr. Dovell: I save the point. 
Thomas D. Savage, et al., v. Gracie V. Nute, et als. 179 
W. B. Wilson . 
.A . .At times she was something like a child, and sometimes 
she was all right. 
Q. At times she would be off, and times you say she was 
all right? 
A. Yes, sir. 
Q. Were you ever there when she was off f 
A. "\Vell, I been down tl1ere several times when I thought 
she was off. 
The Court: You will have to talk up, I can't hear you. 
pag·e 253 ~ Q. Your answer was you had been there when 
you thought she was off Y 
A. Yes, sir. 
Mr. Dovell: My objection goes to this whole line of tes-
timony. 
Q. Were you there when the cattle got in her corn¥ 
A. I wasn't there the night they got in there. I was there 
the next day. 
Q. Did Mrs . .Cole use profanity¥ 
A. Sir? · 
Q. Did Mrs. Cole use profanity, use ugly words¥ 
A. Yes, sir. 
Q. That morning· when you got there after the cattle had 
been in, what did you hear her say with reference to that? I 
know it is going to be embarrassing in front of these ladies, 
but you have got to tell it. · 
A. I will have to ask the Judge-
The Court: Go ahead. 
A. The man th_at was working there, which was Mr. John 
Settle, he came out there to get Mr. John Mason, who was , 
working for her, my brother-in-law, and he was sick, and he 
got me to go in his place. And when we got there she never 
noticed, I don't suppose, it was me, and I don't know as it 
made any difference, but anyhow told John to carry me out 
where-
page 254 ~ Mr. Hicks: A g·entleman over there on the jury 
says he can't hear. -
A. (,Continued) She told John to take me down to the field 
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where the work was and to go up there and tell that son. of a 
bitch to come up, she wanted to see him, Dr. Brown. 
Q. Who was she talking about Y 
A. Dr. Brown. 
Q. He is the Superintendent of the Eastern State Hos-
pital T 
.. A. Yes, sir. . 
Q. What other cuss words did she useT 
A. She was out there when I was putting up the hay dur-
ing the day, and she was walking and cursing all the time. 
Q. How long did you know Mrs. Cole's Mother Y 
A. I knew her from the time when I was a child up to the 
. time she died. 
Q. What was her mental conclition, if you knowY 
lVIr. Thorpe: I object to the question. He has a right to 
state the circumstances. 
The Court: I think you are going right far with this ,vit-
ness. 
Q. Did you visit Mrs. Cole's Mother very frequentlyT 
A. Yes, I used to go there often. 
Q. Did you ever do errands for her Y • , 
A. No, sir. 
pag·e 255 ~ Q. Did you ever do any work for her? 
A. At least I used to plow her g·arclen out and 
get her wood and cut it up and carry it in the house for her 
after a while, because she had no one to do it. 
Q. Would you talk to her during those visits there? 
A. Yes, sir. 
Q. Did you see her frequently, that is, did you see her 
often Y · 
A. Maybe every month or two. 
Q.· How close did you· live to her Y 
A. About a couple of miles. 
Q. Was Mrs. Cole's Mother of the same mentality as Mrs. 
Cole? 
A. Just a bout. 
. CROSS EXAMINATION. 
Bv Mr. Dovell: 
0 Q. How close a relative to Mrs. Cole was your wife? 
A. None at all. 
. Q. No relation ~t all? 
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A. No, sir. 
Q. You didn't marry into the family Y 
A. N-0, sir. 
Q. · Mrs. ,Cole often· befriended you? 
page 256 } .A. Sir 1 
lifetime! 
Q. Mrs. Cole often befriended you during her 
.A. Oh, yes. 
Q. Gave you things f 
.A. She was friendly with me. 
Q. She ga.ve you things frequently, ili<ln't t,lbef 
.A. Yes, sir. 
Q. You were always on good terms f · 
.A. Yes, sir. -
Q. You felt very kindly towards her7 
A. I certainly did. 
Q. .As far as you knew she was of the :-;ame feeling t•:nvard · 
you? -
A. Yes, sir. She talked kind enough towards me. 
Q. Who was the Superintendent of the farm at the hospital 
at the time that the hospital cows got in her corn? 
A. Dr. Brown, I guess. 
Q. Who was the manager of the farmf 
A. I don't know. Didn't know the farm man. 
Q. You didn '~ know him f 
A. ,No, sir. · 
Q. Never knew a man by the name of Herrmk! 
A. Yes, I knew him when I seen him. 
Q. ,Vho was Herrink, what. did he do1 "\,Vas he the farmer 
at the hospital? 
page 257 }- A. He· worked at the hospital, but I didn't know· 
what he did there. · 
Q. How much corn did Mrs. Cole have? . 1 
A. I don't know. Of course, she had a right good lot of 
corn. · 
Q. It was a big,field of corn, wasn't it? 
A. She had maybe fourteen acres, or fifteen acres in that. 
vear. 
· Q . .About sixty head of cattle got in th~re? 
· A. That is wha.t. she said. 
Q .. You didn't se~ them in there V 
A. No, sir. 
Q. You saw what they had done f 
, A. Yes, sir. 
Q. What had they done? 
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A. They had destroyed and broke down right smart ·of her 
corn and· tore a lot of her hay to pieces .. 
Q. And "the corn had already made its. ear,. hadn't it 1 
A. Yes,. sir .. 
Q. Yo~ knew Mrs. Ida Cole all your life t 
A. Yes, sir, about. 
RE-DIRECT EXAMINATION .. 
By }Ir. Flanagan: 
page 258 ~ Q. Are you related to any of the heirs of Mrs. 
· Cole, M1· .. Wilson i 
A. No, sir. 
Q. Do you have any interest in the result of this suit heref 
A. No, sir .. 
Q. Either in the parties or the amount involved t 
A. No, sir .. 
Witness stood aside .. 
. page 259 ~ A. L. W .A.LTRIP, 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows : 
DIRECT EXAMINATl!O!N .. 
By Mr. Flanagan: 
Q. Your name is Mr . .A.. L .. w·artrip! 
A. Yes, sir. 
Q. Where do you live Y 
A. .A.bout three miles ont here in the country f 
Q. You live in James City ·Countyf 
A. Yes, sir. 
Q. How old are yon f 
A. 65. 
Q. During- her. lifetime did you know Mrs. Ida S. Cole f 
A. I went to school with her. 
Q. Have you known her a11 of your life? 
.A.. Pretty near all my life ; knew them all. 
Q. Did you come in close contact with :Mrs. Cole during her 
childhood and after she got into womanhood and up to the 
time of her death? 
A. About a year or two years ago I was ·going up there 
and went over there to get some water. 
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Q. During that time, your acquaintance with 
page 260 } Mrs. Cole, did you see her often 1 
A. I saw her about two years ago, I seen her, 
went up there after some water. And I filled my jug with 
water and stood there, and I was trying to make myself known 
to her. Didn't care anything about that. So I thought it best, 
I thought the best thing I could do was get out of the yard. 
Q. Had you known her all your life f 
A. Yes, sir; known her all niy life, Mother and all of them; 
yes, sir. · 
Q. Did you from your association with her as a child and 
as a woman form any opinion as to her mental capacity¥ 
Mr. Thorpe: If Your Honor, please. The question is ob-
jected to. He can state what he saw and what she did, but 
he can't pass on that. 
The Court: The word "mental capacity" was used all 
through the testimony. I think it is proper. 
Q. Did· you form any opinion from your association with 
her over the period that you have stated to the jury as to her 
· capacity to transact her business and to make contracts? 
A. Well, of course, I told you she didn't act right when she 
was going to school. Didn't keep· up with her classes and 
always liked t9 be behind. Had to walk about five miles to 
school, and didn't act like the other girls: And 
page 261 } when I seen her over here about a year and a half 
or two years ago she wasn't :fitten then, 'I know, 
to tend to no business. 
Q. How. long was that before she died 1 
A. How long¥ 
Q. She died· in 1939. 
A. ·well, about a year and half or something like that be-
fore she died. I used to go on trips to Newport News wit11 
her son .Robert, and he was down there going to the doctor. 
Q. You took him. down there during-
A. · He took me. I went with him for the ride. 
Q .. You had been close to the Cole . .familyY 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Dovell: 
Q. Your wife is what relation to Mrs. Cole? 
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A. Well my wife, I don't consider her any kin to them at 
all. 
Q. Who was sheY 
A. My wifeY 
Q. Yes. 
A. She was Henry Wilson's daughter, Carry Wilson. 
Q. ·She is the only wife you have had Y 
A. Yes, sir. 
page 262 } Q. And you don't say she is any kin f 
A.. No, sir; ~he ain't no kin at all. 
Q. She is a daughter of-
A. H. G. Wilson. 
Q. And H. G. "\Vilson is W. B. "\Vilson 's brother Y 
A. No. 
Q. Wl1at kin is he to him i 
A. This here A. C. Wilson, his daughter was this boy's in 
here mother-you see, offspring. 
Q. He is an uncle, then T 
A. Something like that. 
Q. You ha.dn 't seen Mrs. Cole and hadn't been to her place 
for a long time before you went up there to get the wate·r? 
A. No, I had not. 
Q. .Ahout how long would you say it had been, ten years, or 
how longf 
A. Oh, it isn't that long since I got the water. 
Q. But how long before you went to get the water was it 
hef ore you ha.d seen Mrs. Cole 1 
A. How long Robert Cole been dead? 
Q. The record" shows he died in 1936 . 
. .A. I went to her house when that hoy, when he wa~ all right, 
sir. 
Q. "\Vhen he was all right? 
A. Yes, sir. 
page 263 } Q. You won't there w:hen he died? 
A. No, sir. 
(~. Of course, he was somewhere in his forties when he 
died? 
A. I expect he was.· 
Q. Late thirties or forties f 
A. I expect so. 
Q. You can't tell the jury whether it was ten or twelve 
years before you went to get the water the last time previously 
you had seen ·Mrs. Cole? 
~ A. N·o. I said I went to see her,--I seen her before the boy 
died. 
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Q. When he was all right f 
A. Yes, sir. She never did act all right to me. 
Q. What i8 that 7 
A. She never did act all rignt to me. 
(~. You say you all went to the same school? 
A. Yes, sir; went to the same school. 
·q. Where was that, out at the mill! 
A. Out yonder at Powell's Pond on top of the hill 
·Q. What they call Durphey '-s ]\fill 1 
A. Yes, sir. 
Q. How long did you go to school? 
18_5 
.A. Well, that day and time you know they didn't have no 
grade at all. I went to school so long in one book 
page 264 } I w·ore out the leaves holding it with my thumb. 
Some times I went one week in the month, and 
~ometimes, some· months I wouldn't go. Snow. 
Q. And if your thumb wore out the top of the page where 
vou held it-
~ A. I turned it upside down. 
Q. ..{\.nd it was jnst as useful upside down as it was in its 
proper dirertion. How long- did you go to that sehooU 
A. Well, I couldn't exaetly tell you. I we.nt to Dr. Stone 
where died down here; went to his brother. You remember 
l1imf 
Q. How far did you get in the course f 
A. I will tell you, as far as I went in school was in the 8th 
grade. 
Q. You hnd the one reader all the time 7 
.A. No. EvPry time I wonld change them was when I would 
·wear one out-then I would· get a new one. 
Q. '\Vhnt was the reader calfod? 
A. I believe I stayed in the first reader longer than any of 
them. I must have went on up, then. 
The Court: Guffey's, I imagine. 
Q. You don't know how many of them you had f 
A. No. . 
Q. Everybody was in the same room? 
A. Yes, sir. 
Q. }low did you know when you were in the 8th grade? 
A. That is as fa.r as I went. 
page 265 r Q. ·what makeR you say you went to the 8th 
grade? 
A. I think the teacher told me. When I quit the teacher 
gave me a 6th reader. I couldn't go no more, and I stayed 
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home and helped work with the rest of the: family. They gave 
me that and said that it' was. the 6th reader.. The way I 
t~ought abo1r1t it, when I left I was in the, 8th grade .. 
Mr. ~1lanagan: You had been graduated then. 
Q .. You mean the 6th reader was the 8th grade i· 
,A. I had left the 8th grade a.nd they gave me the 6th reader 
a.nd told me to read that. 
Qr While you were there was Mrs. Ida Cole there also at. 
school Y 
... I\.. Yes, sir. · 
Q. Did she stay there the same time you did 1 
· A. I don't think so. She left before I did. 
Q. How much older was she· than you Y 
A. I think Ida Cole is about sixty-seven or sixty-eight. She 
didn't care anything about her books at all. 
QI Most' of those youngsters were studious, ~tudied hard? 
.A. I reckon so. -
Q. Huhf -
.A. I am kind of hard of hearing, Mr. Dovell. I can't hear 
very good. 
J)age 266 ~ Q. Most of the boys and girls in the ~chool were 
good students, they studied hard? 
, A. Yes, sir. Had a string a.s long as that whole side, about 
thirty.five, in the speIIing class, cutting np and cutting down, 
you know. And they got some sharp little workers among 
those little teachers, gave them fifteen dollars a 'month, and 
some of them had to study the words before they asked them 
to the class.. And then they would start at the bottom and go 
all the way through and nobody would know the lesson and 
they would all have to sit clown. 
· Q. You just had that once a week f 
A. Yes, sir: tha.t cutting up. You kno,1t, didn't know· what 
a dictionarv was-never saw one. 
Q. What" did you l1ave besides the reader? 
.A.. Spelling book; No. 2 geograpny: one of these arithme-
tics that showed you the multiplication table, you know. I 
call them ''ritlunetics". You all don't call them that now. (1. What they ca.11 them now, .Algebras 1 
.A. Something like that, I believe. 
Q. Trigonometry 1 · 
A. The main thing they wanted yon to know was how to 
Iean:i the multiplication table .. 
Q . .After Mrs. Cole as a girl left school you didn't see any-
thing more _of her to amount to anything at all¥ 
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page 26i ~ A. Yes, sir. She came back and forth over 
where old man Henry ,vnson lived at. They 
lived right across the swamp. 
(~. How often would you see her over there? 
A. Sometimes once a week 'and sometimes twice a week, you 
see. _ 
Q. And how recently before her death would you see her 
over there? 
.A.. Oh, I Ruppose 25 yearR. 
Q. Haven't ser.n her · over there for 25 years before she 
died? 
A. No, sir. They were all dead. Had nothing to come over 
there for. · 
Q. You never had any trouble V{ith her? 
A. No. I always had a good time with her in that day and 
time, you take a hoy twelve or fourteen years old he wouldn't 
eare how he ran Rntl kic.ked up, and he would run with her. 
Q. You were fond of her f 
A. Yes, sir: I was very fond of her. 
Q. And to her death she never did anything to offend you 
1.hat you know anything about? 
A. Not as I know anything about. 
Q. 1Vhere had yon come from when you came to get the· 
water that day 1 
])age 268 ~ · A. I was down there in the College Creek down 
in the little slough. . 
Q. Wha.t were you doing-, frapping, fishing-? 
A. Turtling in the hot summer time; catching snappers. 
Q. And yon walke<:1 up there and yon don't think she knew 
who you were 7 . · 
A. No. I tried to make mvself known to her. 
Q. And you think thRt was about two years ago? 
.l\.. Yes, sir; just about two years ago. 
RTiJ-DIRECT EXAMINATION 
By M:r. ],lanagan: 
Q. Do you ha.ve any interest in the result of this suit, or in 
any of the pRrties to this suit? 
.A. No, Iain 't got nobody here. 
Q. You are not related to any of the parties? 
A. No, sir. 
Q. None of the heirs of Mrs. Cole? · 
A. No, not a bit in the world: no, Rir. 
,vitness stood aside. . 
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page 269 ~ R. II~ GILLIAM, 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows : 
DIRECT EXA¥INATI0N. 
By Mr. Flanagan: 
Q. ·what a.re your initials f 
A. R.H. 
Q. \Vhere do yon live¥ . 
. A. Three miles west of ·wmiamsburg on the road do"YJt 
here. 
Q. How old are yon Y 
A. 73, sir, last February. 
Q. Have you lived in J a.mes City all your life? 
.li. Yes, sir; York County and ,Tames City. 
Q. During her lifetime did--
A. With the exception of one or two years. 
Q. Do you bold any position in the County now? 
A. J nstice of the Peace. 
Q. How long have you held tl1at? 
:.~. About 16 years. 
Q. Yon· are a farmeri 
A. Yes, sir. 
Q. During her lifetime clid yon know M 1·s. Tda S. Cole, the 
wife of l\fr. Robert R. Cole, Sr.? 
A. Yes, sir. 
page 270 ~ Q .. How long did you know her? 
A. From about 1885 until she died. 
Q. Then you knew her in her-· 
A.. She waR a child, yes, sir. 
Q. Did yon see her very often f 
A. Not real often. As a boy I m.;ed to see her more often. 
Her sister used to cook for ns, and she had a brother who was 
a playmate of mine, and he and T were great friends, and I 
saw more of her as a child throi after she was grown. 
Q. Her sister worked for your people? 
A. Yes, sir. 
Q. In the capacity of whaU 
A. Cook. And took care of the household. My stepmother 
w·as kind of i:;ickly and not of very good health and she just 
took care of the house. 
q. Go ahead with your testimony and tell the ,Jury what 
vou know. 
- A. I ha.ve known Mrs. Cole and have met her on, well, a 
great many times in that length of time since she was married 
up to the time she wa.s married. I .didn't see much of her 
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from tlie time she was a girl until she was married because 
I was over on the Eastern Rhore and up the J runes River 
Valley for years. But after she was married I 
page 271} seen her right often, four or five or .six times a 
year, possibly.. · · · 
Q. Her son, Roher.t, was a magistrate f 
A. Yes, sir. 
Q. Did tha.t take you over there! 
A. No, sir. She crune to my house two or three time~ before 
I ever went to her house at all to see me and ask my advice 
.al)out certain tltings. She wanted to find out something. 
Note: A juror said he .couldn't hear. 
A. (Continued) I knew Mrs. Cole from 1885. She was a 
gfrl then, I suppose~ around twelve, thirteen or fourteen years 
old, maybe. She wasn't very old. And up to the time she 
married I used to see her rig)lt often, but at that time I left 
Jiere and didn't come back for about five or six years, and after 
nhe w-;as married then after that I used to see her occasionally 
tl1ree or four times a year, possibly. I ,,Tould have to go down 
there ; used to go dovm. there and did some work around the 
farm, different ·things she wanted done, things I could do and 
conldn 't find nobody else who could. possibly. And since her 
Jmsbancl died shP }ias been to my house two or three times 
with her son, Rohert, to ask me about certain things around 
ihe place,-things she wanted to lmow allout, and so on. And 
in the last six or seven vears she sent for me ·once 
1mge 272 } or hvice to come a.own, some things she wanted to 
do or get me· to do something for her. She had 
fin old Essex car tlicre that had been wtecked by a lady here 
in town, and I got the right to go there and get pieces off of 
it for the old Essex I lia.d, if I needed anything. So I was 
down there several times for tha.t. And the last time was 
about three days before Mrs. Cole died. I used to see her 
oc.casionallv. had a talk with her that dav about an hour or 
110ur and a'lialf, I guess. · 
Q. During tl1at time and from your association with her as 
yon have described did you form anJ7 opinion as to l1er ability 
to transac.t her business a11d to , enter into contracts and to 
l1e contracted with 1 
A. As a child she was, well, considered ·weakminded, and 
Hhe was. And it went on through life. And there never wa.s 
any difference in her that I ever sa-w. I don't think Mrs. Cole 
-was ever capable of taking eare of any business. I think, if 
anythh1g caine up she liked to have somebody to advise her, 
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if she felt freely toward them, and she would take their advfoe 
and do .anything they said, and work along with them that 
, way. Buf she would always send for somebody, as far as my 
knowledge of it, to ask somebody about anything she wanted 
to do. Therefore ·my opinion of Mrs. Cole was she always was. 
that way. l-ler intellect was very low and she just didn't have 
any knowledge to carry on without somebody's. 
1>age 273 ~ advice. · 
. Q. Mr. Gilliam, from yoiu: association with her 
and from the opinion that you formed, was she a woman who 
eolJld be influenced by people that she did trust and confided 
in and ,, .. ho had been good and nice to her f . 
A~ Yes, sir; that is the way her likes and dislikes were . 
formed, . as far as I could see. If Mrs. Cole took a liking to 
anybody she would do what they told her ~nd look forward. 
for them to tell her. She might do that today and take the 
same person the next day and come there and think they . 
slighted her in some way and be exactly the other way. 
Q. Y ery sensitive Y • 
A. Yes, sir. She was very sensitive that way. 
CROSS EXAMIN.A.'l'ION. 
· Bv Mr. Dovell: · 
"Q. Did she ever consult you about any matter of any im-
portance, any real importance in connection with her busi-
ness t 
A. No sir ; never did. Now the last time I saw :M:rs. Cole 
it was about three da:ys before she died. I ,1.ras there. And 
she see111ed to be very mueh excited at that time; told me that 
she was out of money; didn ~t l1a.ve any money. There were 
, some things she wa11ted to do, and she had been 
page 27 4 ~ told by som(~oue that her money was about all 
gone and she would have· to cut down, slow down . 
. And she seemed very much excited about that. 
Q. You didn't know anything a.hmit her financial status 
yourselff 
.A. No, sir; not a thing. 
Q . .And your trips there, outside of getting parts for the 
Bssex car, were in connection with some of the livestock and 
something of that kind f 
A. That was all. 
Q. You re~all about when it was sl1e would come out to your 
house with Robert? · · 
A. No, I coul<ln 't. do that., hecatrne that has been a good 
many years ~go. ~Phat l1as been long- years ago, I suppose, 
nnd those thmgs happened from 1910 or '11. maybe to 1915 
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or '16, something like that. She would come out there with 
him. 
Q. How did she come, in an automobile? 
A. No,. sir. I think she came out there with a horse and 
wagon. (J. '11hose people that she liked and felt friendly toward, as 
you knew her, you knew that she would be generous with them 
and undertake to please them 7 
A. Yes, sir. . . 
. Q. In what respect are you different from :Mrs. Cole in that 
wayY , 
page 275 ~ A. vYell, I conldn 't tell you, sir. _ 
Q. Aren't you just constituted the same way Y 
A. I guess so. I am maybe just Jike all other humans in 
away. 
Q. Do you know of anybody who isn't constituted just that 
way, who is normal t 
A. \Vell, I can't say that I do. 
Q. ·That is huma.n nature Y 
A. That is human nature, I guess, sir. 
'Q. As you think back through the years, you think of some 
of your other acquaintances and friends who had some money-
and as they passed you they pled hard times to you, didn't 
they, and that they were out of money! . 
A. No, sir; I can't say, Mr. Dovell, such a thing as that, 
because I have met so many people and never talked much 
about their affairs; never talked about their money or any-
thing like that. · 
Q. ·without disturbing his memory, Mr. Alex Harvard was 
a friend of vours? 
.A. Yes, sir. 
Q. He was the wealthiest man in the County, wasn't he 7 
A. I have heard so. 
Q. Did he ever eome with his knees and his elbows out and 
tell you how ha rd up he was? 
page 276 ~ A. Why, yes. 
Q. And that he was out of cash? 
A. Yes. Rut he alwa.ys hrngherl at you when he told it and 
knew you clidn 't believe him when it was just a joke on him-
self. 
Q. It was always a joke? 
A. Yes, always a joke, as far as I knew. He was very fond 
of placing wha.t he had and what he had made before people, 
as I always f ouud, and he would bring those things up and . · 
tell them just to tum a joke on himself and show you that you 
knew that he had more money than he was saying he had. 
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Q. But he went to a hospital to be treated for the cancer 
and used an assumed name and wore those same old clothes? 
A. Yes, sir. 
Q. And he ought not to have to pay anythingf 
A. Yes, sir. He was in a charity ward . 
. ci. You think it was a joke he was pulling then? 
A. He ha~ told it a hundred of times. 
Q. Didn't tell it to that hospital, did he 1 
A. No, sir; not until his wife went up there and told it on 
him. 
Q. So I say, in your own recollection and your experience 
it is not unusual for people to undertake to under estimate 
their estate when they really have something¥ 
pa.ge 277 ~ A. '1Vell, I guess it is possible, Mr. Dovell, but 
I don't know anything about that. But there was 
no reason as far as the question I hncl been asked about Mrs. 
Cole, no rea.son she should have under estimated her estate. 
I had no interest in it. 
Q. Did she ever talk to you about Robertf 
A. Yes, sir. In his last years very much so. She told me 
in one converAaticn that Rohert had spent every cent of money 
he had in the world, and that she was spending her 's as fast 
a,s she could get hold of it trying to get him back home and 
. see if she coulrb1 't get him to live right. 
Q. She was paying !tis bills then? 
A. That is what she told me. 
Q. You knew Robert had been left considerable money? . 
A. No, sir ; I didn't. I heard he had been left some but I 
didn't know whether it was a cent, a dollar, or one hundred 
dollars or what it was. I had no idea. 
Q. You didn't know enough about it to know Robert only 
had a small part of what had been left him when he died t 
A. No, sir: I didn ·t know anything about it . 
. Q. "\Vould Mrs. Cole talk freely with you when you saw lier! 
A. Yes, sir; she would talk with me. · · 
Q. She was quite a talker, wasn't she? 
A. She was. The.re were things she g-ot off on, and she 
would get excited a.bout anything, and talk and 
page 278 ~ talk. You can't talk to her, i:;he wouldn't sit and 
listen to you. 
Q. You had to listen? 
A. Yes, sir. 
Q. You understood what she said? 
A. Yes, sic. She talked pretty plain English as she talked 
it .. 
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Q . .And it was always about something that was of im-
portance or of interest or something of that sort to herf 
A. No, ~ir; I wouldn't say it was. She was extremely sus-
picious of people, and ~he ,vould get on things that she was 
suspicious of and talk a.bout that, and them, and things that 
liad happened to her. 
Q. When ~he would talk to you about these things that she 
wanted to do, conRult you about them, things around the farm, 
you would see her there and she saw you at your home? 
A. "r ell, ~he would ask me a question and I would answer 
it as far as I knew. Sometimes it was about cert&in property, 
crops she wonld put in. Sometimes about an animal she had 
sometlii11g wrong with it. Come out there Rometimes to see 
me about some fruit or some eggs, or something she wanted 
that I had, and different things like that. ·But it "\\ras never 
any conversation except just the questions at the time, and 
answers. And I went on. 
Q. vVJ10 handled the aff ~irs at the farm, if you 
pag·e 279 ~ lmo'w; who ran the place f 
A. I don't. know. R,obert always· told be he 
handled them, whenever I talked to him. He was very fond 
of talking about his farm and the work he was doing on it. 
And I never had her to sa.y a word to me about the work, 
the work g·oing· on and how it should be done. 
Q. Robert dicln 't grow up until about 1913 or 1914, did 
he? 
A. No. Before that time I wasn't in touch with Mrs. Cole 
a great deal. 
Q. You know when her bus band died? 
A. Yes, sir. But I didn't lmow anything about the occa-
sion, except I heard it. 
Q. He died about 1902? .. 
A. I reallv don't remember. I think it was somewhere 
around there. I was living at Kings l\.fill at tl1at time and I 
think it was around there-. I went there in 1902, and it was 
bet.ween 190-2 and '05, I think, becauge I was living at Kings 
Mill at tlu1 t time. 
q. You ·were quite a little hit older than 1\frs. Cole~ 
A. Yes, sir. My recollection is I was a boy about seventeen 
years old and she was a girl apout ten to fourteen, maybe. 
I don't know exactly just the ~1fference. But a boy tlmt ag·e 
would notice a child growing up, y,ou lmow. 
page 280 ~ Q. And after you had seen her in that stretch of 
ye~rs when she was s~m~~here around between 
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ten and fourteen, you didn't come in contact with he:r them 
any more 11ntil after she married Y 
A. Unti-1 after she was married;.no, sir. 
RE-DIRECT EX...L\.MINATION 
By Mr. Flanagan: 
Q. Do you know the circumstances nnder whieh she went 
to Mr. Robert Cole's hornet 
.A.. Well, I have heard it. 
Mr. Thorpe: That is objected to unless he heard it cli-
1·ectly. 
The Court: Ask him if he knew. 
Q. Do yon know what position she held at Mr. Cole's 
home? 
A. I heard she went. there as a housekeeper. 
Mr. Dovell: I object to that. 
Q. Did she keep house for Mr. Cole before they were mar-
ried! 
A. I can't say wha.t they done. I knew she was keeping 
house for Mr. Cole at one time,. that was about the time Rob-
ert was born, or ,before he was born. Now she was there 
keeping house for him then. 
Q .. She was keeping house for ~fr. Cole. at the time Robert 
was born? 
A. Yes, sir. 
page 281 ~ Q. That was in the same capacity her sister 
was employed at your home, to do housework! 
A. .T ust about the same thing he~ sister was employed in 
my home. 
Q. Of course you haven't any interest in the reEmlt of this 
_suit or any of the parties concernE,d °l 
.A. None in the world, sir. 
RE-CROSS EXAMINATION 
By Mr. Dovell: 
Q. You don't know when they were married f 
A.· Well now, that was somewhere close to the date you 
gave there just now, 1902, or 1905, I think. I think I was at 
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Kings Mill when I heard of this marriage. I am not sure 
of it. 
Q. You wouldn't say that they bad not been married :-;ix 
or seven years before thatf · 
A. No, ·1 wouldn't like to say, but I kind of think- from 
the things I heard he vrns marrird about that time. I think 
it occurred at night, sometime during the ni.gJJt. 
Q. If I would tell you that the records in this Court show . 
that they were married on August S, 1898, you would say 
that you were considerably confused, wouldn't you f 
A. No, I would not, because I just told you my 
page 282 ~ recollection of it was ·that it was that time~ 
Q. Between 1902 and l 905? 
A. That wouldn't confuse me, because I knew nothing but 
the facts in the case as told to me by people who were pres-
ent 
Q. Y:ou said in your opinion she was marl'ied in 1.902 or 
1905? 
A. As fa.r as my recollection is. It might have been that · 
time or hefore; because that is no positive as.sertion that I 
have made; just a case of being the best I ·can to remem-
ber. 
Witness stood aside. 
MRS. MARY OTEY, 
page 283 ~ a witness introduced in bel1a.lf of the plaintiff;-
first being duly sworn, testified as follows : 
DIRECT EXAl\HNATION 
By Mr. Flanagan: 
Q. Your name is Mrs. Mary Otey? 
A. Yes, sir. 
Q. You are the wife of-
A. Dick Otey. 
Q. And he is engaged in the plumbing- confracting business 
in vVilliamshurg a.nd this locality? . 
A. Yes, sir. · 
Q. And you are a niece of Mrs. Ida S. Cole, the ladv who 
is supposed to ha.ve made this will? .. 
A. Yes, sir. 
Q. Are you the only niece! 
A. No. 
Q. ·wno are the others; how many are there Y 
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A. There are two left now. 
Q. One just recently died! 
A. Yes, sir. And she has three nephews. 
Q. Did you at one time live .at :Mrs. Cole's home¥ 
A. Yes. 
Q. State to the jury the circumstances that 
page 284 ~ caused you to go there to live. 
. A. In 1906 my Mother and all of our family 
had typhoid fever. Mother, brother and two sisters died with 
it in one month. And mv aunt moved the three of us that were 
left to her house. nnd ·we lived there for three years. I lost 
another sister in ·nine months with typhoid fever from that 
time. She was buried from mv aunt's house. And Aunt Ida 
just fed us and clothed us and everything while we were 
there. Around about 14 or 15 I left and went to work. I 
wa.s ·a.way f1·om, the1·e for auite a while. I didn't visit 
her as regular becau8e I wasn't in Williams-burg. When I 
came ha.ck I began to go back again. Sometimes I would go 
down to Aunt Ida's house and she would have those queer 
funny spells and I wouldn't stay there very long. ""\Ve never 
had any fu8s or anything, no trouble. Then I would go ha.ck 
a.g·ain and we would have a pleasant day together, dinner 
and everything·. And she was always nice to me. I done her 
sewing·, in these last years. Carried her washing home nnd 
done it. And if I missed going a week during the last four 
years of her life, if I missed a week there she would send for 
me. 
Q. Did you just g·o there to visit her or would you when 
you went down there to her home assist her in the things 
a.round the house and on the place? 
A. When she didn't :have anvone there work-
page 285 ~ ing• with her I helped her with most anything she 
ha.cl to do, but other times I didn't have to do so 
much when she l1ad help. I liked going· there because Aunt 
Ida and my£elf was attached to one another, and I really 
enjoyed it and missed her when she died. 
Q. Did she ever send for you to come to the house when 
she needed to be assisted, needed someboclv to advise her 
or to help her with the thing·s around the house y 
A. Any time, if I missed a week going there she would 
send for me. 1She thought a lot of me. She got a letter from 
Miss Blanchard, Clerk of the Court,. telling her a.bout this 
letter from 1\frs. Nute that she had got. , 
Q. That is the lady who filed this suit f / 
A. This lady, yes, sir. / 
! 
I 
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Q. Mrs. G raeic V. Nute J 
A. Yes, sir. And she is the niece of Mrs. Cole, my aunt. 
She was sent away, her and her brotl1er, sent away wl1en 
they were little- children to the orphan asylum. My aunt 
didn 1t know where they were .. 
Q. You mean Mrs. Cole f . 
A. Yes, sir; I will use MrR. Cole hel'eafter. ·when she go.t 
this letter she was real anxious to find out somebodv that 
-0ould get in touch with Mrs. Nute right away. She wanted 
her here to see her, because it seemed when she 
pnge 286 }, was a little gfrl she was a favorite with Mrs. Cole. 
And she cried and sent the letter to me by John 
Settle. I read the letter and took down the address, ~sent it 
on to her. brother in Burkeville, Mrs. Nute 's brother. He went 
on up to :Maine to see his sister. She came back to l\frs. 
Cole's, and Mrs. Cole wanted her to come and live with her. 
She cried when she was talking to her, told her she didn't 
expect s11e would ever see her any more when she told her 
good by. 
Q. With· reference to getting in touch with Mrs. Nute: 
Was that one of the reasons that she sent for yon, or was 
that the reason at that pa.rtic.ular time she sent for you, was 
to get in communication with Mrs. Nute? 
A. At that time, when she got the letter. 
Q. Diel you write or communicate with Mrs. Nute? 
A. I was all excited myself ov.er finding· her. And I wrote 
her a letter rig:ht away the same night I wrote a letter to 
her brother and sent the letter on to her brother telling her 
about it. 'fhe next"da.y I got a card rig-ht away. and ·went back 
to Mrs. Cole's, and lier and I talked it ewer. I told her I had 
wrote. Aud she ,vas just awfully anxious for Mrs. Nute to 
get her~. · 
Q. Mrs. Cole didn't write the letter herself, 
A. Ob. no. ' 
Q. Did she ever write any letters? 
A. Not that I know of: never saw her write one. 
Q. Did l\frs: Nute afterwards come down here Y 
page 287 ~ A. Yes. · 
Q. W11en? 
A. ,Spring of 1938. 
Q. Diel Mrs. Cole seem to be glad to see Mrs. Nute? 
A. She was very glad to see her. 
Q. Did Mrs. Nute bring· her little daughter, Mrs. Cole ·s 
grand-niece, with her? 
A. Yes. 
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Q. Do you know whether Mrs. Cole . wanted her to stay 
with her in James Citv Countvt · 
.A. She did. She di'sensRed .. it.. with me afterwards about 
wanting to adopt Mrs. Nute 's little girl. 
Q. Did ·she seem to be attached, to the grand-niece! 
Mr. Dovell: I think the whole thing is just one continuous 
bit of testimony by counsel, and catagoric answers yes or 
no by the witness. I think it would be better to· let the wit-
ness testify. 
The Court : I think those quest.ions were leading. 
Mr. ],lanagan: I think both sides have lJeen guilty of that. 
The Court: I don't know as that is any excuse for it. 
Mr. B'lanagan: No, sir; two wrongs don't make a right. 
Q. What was Mrs. Cole's attitude toward :Mrs. 
page 288 ~ Nute and Mrs. Nute's daughter when they did 
arrive here 1 
A. It was very friendly. She killed a hen, put in the food 
for us to come back. vV ent down on SaJurclay, she killed a 
hen and put it in the refrigerator for us to eat the next da.y 
for dinner. And when we went ·down she was dressing and 
preparing things, freezing a freezer of cream. We ate that 
and she wanted to send back to town to get more cake to go 
with it. And she cded when both of them left. She ga~e 
the little girl money on Saturday when she was there, and 
gave her some more the next day. 
Q. Did Mrs. Cole get a.ny pictures from Mrs. Nute? 
A. She _got the pictures before · she ever came here. 
Q. What did she do when the pictures came? 
A. Well, she showed them to me several times and we 
talked a.bout them. 1She said Mrs. Nute looked like her sis-
ter, Mrs. Nute's :Mother. · 
Q. Mrs. Otey, you say you went there how often¥ 
A. Once or twice a week. 
Q. How long would you stay when you went? 
A. Sometimes about a couple of hours; sometimes I went 
rig·ht after my break£ ast in the mornin~: and didn't get back 
until four; aimed to leave about four in the evening· to. get' 
home to do mv work. Q. What particular duties did you perform for 
, page 289 ~ Mrs. Cole while you were there? 
· A. 'Sometimes when I was there I would sweep 
the kitchen and wash dishes; sometimes I didn't do any-
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Her washing I carried that home and ironing. Andi bought 
goods and made her dressef.l, underwear .. 
Q. Did she ever make any clothes for herself or buy a.iJ;r 
clothes for herself? 
A. Not in the late years. ~ 
Q. How long ag·o did she clo that and when did she stop f 
A. I could say for five years I had bought and made very 
near every piece of clothes she wore. 
Q. How did she seem to dress 1 
A. vV ell, like most any farm woman would; only she had 
a habit of taking· and tying· a bag around her instead of 
wearing· aprons. She wouldn't wear the apron, but would 
tie a bag around her and give me the aprons back. 
Q. Did you do all qf that buying for her over a period of 
the last five years? 
A. Over the last :five· vears I h!1d done most all of it. 
Q. Was she devoted f o vou 1 · 
A. Yes, from a little 'girl Mrs. Cole seemed to think an 
awful lot of me. 
Q. Did she ever talk to yon about the property down there 1 
A. Yes. Before she made ·a will she asked me 
page 290 ~ one day if I would come down and talk· it over. 
She told me that she wanted to talk over with 
the one she was going to leave her fa.rm to, wanted to talk 
it over. So I went back and we talked it over, and she· asked 
me if I would be afraid to sta.y there ; she said everybody . 
seemed afraid to stay there, even the help she had, some 
of them was afraid to stay there. I told h.er no, I wouldn't 
be afraid. It was a beautiful place to take arld fix up a little. 
And at one time she even offered to buy cows to put there 
for me to move there. She wanted me to move my family 
there. I didn't think I oould do that. But I went and done 
everything I could for her. She knew I was afraid of her 
cows and she offered to bnv new cows. I told her if I came 
there I would bring my owii cows. I · had to. 
Q. Did you ever have any further conversation with .her 
about it? 
A. About-
Q. The place, and intending to do something with it? 
A. Well, she left me with the impression that she was 
going to leave t.he farm to me. . 
Q. Mrs. Otey, it appears from t11is will tha.t Mrs. Cole did 
make you a bequest of _two t~ousand d?llars. That is correct, 
vou are the ladv mentioned m that will? . · 
.. A. Yes, sir. . 
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Q. ·what was the first thing- you did with ref-
page 291 ~ erence to the will; I mean, after Mrs. Cole was 
buried, what did you first do ? 
A. From the time that I heard she was dead- Could I 
relate that without you asking me questions¥ 
Q. Yes, if you can do that I would rather for you to do it 
in your own way. 
A. On Saturday Mr. Martin from Burkeville, his son and 
da.ug·hter come to our house. 
Q. Is tba.t one of the nephews! 
A. One of her nephews; he is here now, J olm Martin. An:l 
the evening· I was comiii.g to ·Williamsburg for my groceries 
and bringing her niece and my niece and my adopted daug·h-
ter down to ,vmiamsburg, and we was going· on to see Mrs. 
Cole. vVe hacln 't driven more than a couple of miles when 
I met a car mid rer-ognized ::Mr. Savage. I was driving, and I 
slowed up when he hailed me. He had to go where he could 
turn around. I watched behind and I saw him following me 
out on th~ concrete. I stopped my car and Mr. Savag·e and 
I met out on the highway. I walked to him and he- walked 
from bis car to me, and he told me that Mrs. Cole was dea.cl. 
I said '' vVhen did sbe die?" '' About eleven this morning·.'' 
.Q. What time was it wh(\n he met you 1 
A. Between five and six o'clock in the evening. I said 
'' I will g·o right on down.'' And he says ''Her 
pag·e 292 ~ body is at Kyger's undertaking parlor.'' It struck 
me as very strange because Mrs. Cole I knew 
wouldn't have wanted that, never leaving tl1e place when 
she· was living I knew she wouldn't want to go a.way when 
she wa.s dead. 'So I went on to her house with the c.rowd I 
had with me. Mr. Savage bad his son with him when he 
came up to the place, my place, but when he came down to 
the house rig·ht behind me Mr. Kyger was with him. I cnn 't 
remember if his son was still with him or not then. I was 
a little worried, but l\fr. Kyger and Mr. Savage came and 
talked with me, and we went upstairs and got a dress I 
knew :Mrs. Cole wanted put on her. :Mr. Savage asked me 
something about the funeral arrangements. I asked him what 
had been clone. He said '' I have picked out a vault and a 
casket what I thought she would like.'' So I thoug·ht as he 
was cluing· that it wusn 't any use in me trying to pick out 
anything·, if he was already doing it. But anyway I went to 
Mr. Kyger's. Mr. Savage showe~ me the casket and then 
showed me the vault. We discussed the flowers. I told him 
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I had heard her tell me hundreds of times not to put airy 
flowers on her. R.ight after the funeral the next evening this 
.Mr. Martin and all of our crowd drove back over to Mrs. 
Cole's. It was right across the road. Mr. Savage 
page 293 ~ came over. This Mr. Martin naturally wanted to 
know how soon he could find out about what was 
in the will as he wa.s going hack to Burkeville. So I asked 
Mr. Savage how we could find out what was in it, whether 
anything· had been left to Mr. Martin. He told me he didn't· 
know, but he says ''"When I go up in town I will call Mr. 
Hall and see if I can get in touch with him; you all may be 
.able to see him tonight, this evening.'' We didn't find Mr. 
Hail. We came down the next morning. On account of it 
being· Tuesday the 4th the bank closed on Monday, too, but 
Mr. Savag·e was in the bank and I saw a man standing up 
at the window talking to him, and I went and asked him 
.again if he could g·ive us any information as to how to find 
out anything aboJ1t the will, that l\fr. Martin wanted to go 
home, he was a farmer, running a little farm and he wanted 
to go l10mc. He se11t us over to Mr. Hall's and told us it 
was a copy of it over there and he would read it to us. So 
we went over and l\fr. Hall read the copy of it. It was only 
two in the family that was left anything, that was me two 
thousand clolla rs, . and my niece had been left five hundred 
dollars. 
Q. Bessie Epperson! 
A. Yes, sir. :Mrs. Cole thought an awful lot of that girl. 
She had kept lier with her one time for quite a while, as long 
as I would let her stay there. Being no other 
page 294 } children do,vn there I didn't let her stay very 
long, because Mrs. Cole and her son both having 
tl10se queer ways I knew the cl1ild was lonesome. And Aunt 
Ida. told me herself she would cry as soon as night would 
come. So this child's mother being dead I felt responsible for 
ber ancl I dicln 't want to leave her where I thought she wasn't 
satisfied, so I took her back home. 
Q. Did-
A. But she went with me to see 1\frs. Cole, a.nd she still 
kept giving her things. "\Vell, I beg~n to think that it wasn't 
rig·ht that that money which would have been rightfully ours--
Mr. Thorpe: I object to that, what she thought is entirely 
immaterial here. 
The Court: .Just state what you did; state what took 
place. 
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Q. What did you dot 
A. I went to see Mr. Dovell the- next morning. 
M1·. Dovell: I object to any oonve1·sation as f~r as Mi·~ 
Dovell is concerned. The Court passed on that at the other 
trial; the witness knows it and counsel knows it. 
'A. Mr. Dovell, how could you keep me from talking about 
it when I went to you-
Mr. Hicks: ·w.ait a minute .. 
pag·e 295 ~ .A.. I went to· Mr.-
Mr. Dovell: Let's discuss. it out of the presence of- the 
jury .. 
Q. Mrs. Otey, before you did go to the gentleman you 
just mentioned did you go back to Mr. Savage to find out 
about it, as you refer to it, the reading of the will? ~ 
A. No, I didn't, not that day, because the very next day 
after Aunt Ida died I went to Mr. Dovell, bec.ause we had 
heard the will-
Mr. Dovell: I move to strike the statement of the Vtitness 
and ask the Court to direct the jury to disregard it. 
y .. 
Mr. Flanagan·: No, sir; it is material for this reason, if 
Your Honor, please. This lady was left two thousand do1: 
lars in the will. Your Honor is familiar with the proc.eeding.s 
that w~re in this Court before this suit was actually matur~d. 
Mrs. Gracie V. Nute is now the only plaintiff in this suit, 
and I think it is due us a~cl · Mr.s. Otey to have this jm;y to 
know that she was not satisfied with thn.t will, and that she 
was making every effort she coulcl in order to get the matter 
determined and settled. And I think that her actions as a 
result of that ·intention on her part is material here. I c~.n 
see what Mr. Dovell will do when he gets up before the jury: 
'' Here is this lady comin~ all the way down here from Maine ! 
'' attacking this will.'' .And now we want this / 
pag·e 296 ~ jury to know-
. · Mr. Dovell: Wbat is the reason of discussing ~~/ 
it with the Court is c.ounsel is going to give it to· the jury 
himself. I think there are some requirements on legal proof 
that oug·ht to be observed. 
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Mr. Flanagan: I quite agree with you, sir; that 1s one 
of the questions we a.re g·etting into now. 
The Court : Take the jury out. 
J"ury out: 
:Mr. Flanagan: Now, if Your Honor, plense, I say that this 
examination of Mrs. Otev is material because of the facts 
that I have just stated; and for the further reason this jury 
might be under the impression when they get· in their jury 
room consideri1111· this matter without auv evidence to the 
contrary that this entire estate is going: to Mrs. Nute in 
case this will is set a.side. Now I say that is prejudicial to 
the other heirs in this suit who will be benefitted as a result 
of it, if we are successful. I don't think that we ought to be 
required where they made every effort that they could to 
g·et this suit filed in Court and matured and brought to trial 
in order that the rights of those parties might be adjudicated; . 
that they did it promptly, and that they went to 
page 297 ~ capable counsel to do that. I· want to state for. 
the purpose of the record in support of my mo-
tion what we consider was done : As soon as the will was 
made, the contents of the will was made known to Mrs. Otey 
and the other heirs who lived in this community, :Mrs. Otey 
in company with Mrs. Nute-- · 
A. lVIr. Otey and Bessie Epperson. 
Mr. Flanagan: (Continued) -and Mrs. Otey went to l\Ir. 
Dovell in an effort to get him to represent them in this mat-
ter. That after they got there that he talked to them at 
great length a.bout it, and discussed the case; that Mr. Dovell 
told them that be wouldn't give a decision on the matter at 
that time, but to c.ome back in two or three weeks and that 
he would look around the pool rooms and the barber shops 
and listen and see what he could hear; that at the time ap-
pointed by Mr. Dovell they went back to his office .. A.t that 
time, he discouraged them and said he would not file the 
suit; that he didn't think they could win the case, and that 
he wouldn't file it. Mrs. Otey stated to him, said '' Mr. Dovell, 
I don't reckon it is any use for us to get anybodv here or 
outside of here because you will represent Mr. Savage and 
we will be lost.'' He told Mrs. Otey, ''No, I 
page 298 r wouldn't do that after talking to you about the 
case, I would not accept employment on the other 
side.'' Mrs. Otey then after that went to 1\fr. Armistead, a 
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lawver here. i\Ir. Armistead filed his memorandum of the 
suit in the Clerk's Office, and the time expired for him to file 
his bill. That was taken advantage of by the defendants in 
that suit and the defendants in this suit and we were out of 
Court-with the exception as to Mr". Otey, - I mean Mrs. 
Nute, who was out of the State and a non-resident. And we 
filed a suit in her name. Now I think that the jury ought to 
know that Mrs. Nute is not the only one to be· bene:fitted, 
and that the jury ought to know that :Mrs. Otey on behalf of 
the other heirs made eve1:y effort to get this. matter into 
court. 
The Court: I have no objection to your-
:M:r. Dovell: I want to make this statement, if Your Honor, 
please. It is bound to be apparent from the development of 
the case that the question of the competency of Mrs. Cole 
or whether she wa.s unduly influenced are of minor signifi~-ance 
as far as counsel is concerned; the question is the building 
up entirely a case of prejudic.e as far as the jury is concerned. 
Everything thut counsel bas stated that he wants to show 
could have been sl1own by the fact that these people had 
employed Mr. Armistead and Mr. Armistead had 
page 299 ~ hroug·ht this suit; but for the purpose of under-
taking to inject one more element of prejudice in 
it they want to predicate this proposition upon the fact that 
I wa.s employed. Mrs. Otey knows that I was not employed; 
she lmows the last words she said to me ''You are certai1ilv 
at liberty to represent Mr. ·Savage." And I said that I didn ;t 
represent Mr. Savag·e; didn't represent anyibody in the case. 
~ehose were the parting words between us. She said ''"\·Ve 
will leave friendly, because you certainly a.re at liberty to 
represent the other side." She brought. in no witness; we 
didn't discuss the facts in the case, and I didn't ag·ree to 
repl:'esent her. She knows that. I was never her attorney. 
She came in and propounded to me a case about whether or 
not it was a legal requirement to read a will, to have a reacl-
inµ; of a will after a person had died, and said nothing a.bout 
anybody having died when she came to me. She informed me 
Mrs. Cole was dead; I didn't know it until she came in my 
office. Now I am prepared to show tba.t that is true. I ca.n 
prove that that is true, not by myself alone. I can prove 
that other counsel were consulted besides Mr. Meriweather 
Armistead in this case before lie finally hron?:ht the 8nit, and 
he brought the suit long before the time had ex-
page 300 ~ pired. If it is necessary to go into it Mr. Armistead 
will he summoned l1ere to show that Mrs. Otey 
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find a.11 the rest of them consented to hil3 dismissal of the suit, 
nnd he ·was going to dismiss it at one time still while time wa~ 
ripe within which to file the bill. If we are going into that 
phase of it, look at the ends to which it will lead in order 
to put the whole proposition before the jury. And I say again, 
the only proposition they are attempting- to get in is one 
of prejudice. One of counsel advised me he hoped this would 
not he embarrassing· to me, before the trial, that they would 
undertake to show by Mrs. Otey that I had been employed 
in this case. If counsel wants to be fair about it he will turn 
in liis record there, a copy of ·which he has, and lie will see 
on the last trial of this case in the development of the evi-
dence he asked Mrs. Nute if she did not bring this suit on 
behalf of herself and the other heirs. 
Mr. Flanagan: That is correct. 
}(r. Dovell: If he wants to show she isn't the sole benefi-
ciary, he showed it before. He bas bis way open to show it 
now. I submit that it is immaterial as far as this case is con-
cerned who is going to participate. It isn't a question of who 
is gcing· to get this estate; th0 only question that the jury 
is trying is did Mrs. Cole possess the mental ea-
pag·e 301 ~ pa.city or testamentary ca.pa.city, and is it her will 
or the will of somebody else; was she unduly in-
fluenced, if she did have the mental capacity, or the testa-
mentary capacity. Tlrnt is the only question before the jury. 
Now if we can go OllJ in this bearing and bring in this episode 
and that one and the otl1er to get away from the main issue 
and becloud the issue by and by perhaps we can contend to 
this jury that the question here is not for the jury to decide 
whether or not what Mrs. Cole wanted done should be done 
and upheld, but whether or not they ought to substitute th~ir 
judgment in this case for Mrs. Cole's judgment. 
The issue is na.rrow here. And I submit that the only pur-
pose to ,be served by tl1is, and the witness' own attitude on 
the stand demonstrates she hns been prompted to insist 
upon the proposition that I was her counsel or she employed 
me in this matter in order to get it to the jury for whatever 
effect it mav have in this case. She herself knows thnt I have 
never been ·her attornev. 
'I1he Court: I see no ·objection to J\f rs. 04-ey testifying that 
she consulted Mr. Dovell, and he declined to bring the suit. 
l see no objection to Mrs. Otey te~tifying she consnlted Mr. 
. Armistead and he broug·ht the suit and that suit 
page 302 ~ was dismissed. It seems to me tha.t is sufficient. 
Mr. }Planagan: That is right. I clidn 't try to in-
tend to prove by .Mrs. Ofey what the conversation was. 
206 . Supreme Court of Appeals of Virginia 
M1·s. Mary Otey. 
The Court: Any details or negotiations with l\fr. Dovell I 
don't think are necessarv. She mav make the statement she 
consulted .him and he declined to ~bring· the suit; consulted 
Mr. Armistead and the suit was dismissed, and that ac-
complished what she wanted done. 
Mr. Flanagan : Yes, sir. 
The Court: Mrs. Otey, I will say this to yon before the jury 
comes in: You can simply state to the jury that you consulted 
Mr. Dove11, if you did, and he declined to bring the suit..· 
Don't go into details as to tlle conversations between you. 
A. But Mr. Dovell does know-
Mr. Hicks: Wait ,a minute. 
Jury now in: 
Mr. Dovell: Now, if Your Honor, please, in order tl1at the 
jury might be properly instructed I ask that the Court ad-
vise the jury to wl1at extent the evidence of Mrs. Otey that 
was already given in the matter spall be considered by them. 
The Court: Gentlemen of the jury, any evi-
pag~ 303 ~ dence of any conversation or negotiation that took 
place between the 'witness and Mr. Dovell is not 
evidence, and I strike it out. So you will disregard it. Go 
ahead. 
Mr. Flanagan: If Your Honor, please, I think your state-
ment to the jury woulcl eliminate even the question that you 
permit us to ask, the fact that she did consult him. 
The Court: She consulted him. I permitted that .. A.nd that 
he declined the appointment, der.lined to bring the suit; but 
I will not permit any details or negotiations between them. 
By l\fr. Flanagan: (Continued) 
Q. :Mrs. Otey, after you had learned of the terms of the 
win did you consult any counsel with reference to b1~inging 
suit for vou in tliis matter? 
A. Well, you all kind of g·ot me mixed up. If I can't relate 
it, I don't know what to say. But I did go to Mr. Dovell, tlistt 
is correct. 
Mr. Hicks: That is all right. 
Q. Did he decline to bring the suit¥ 
A. He dicl. 
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Mr. Hicks : That is enough. 
The Court : That is enough. 
Q. The Judge won't let you tell what he told· 
page 304 ~ you. Then after you had the experience with Mr~ · 
Dovell, did you go to see other counsel Y 
A. Yes, I went to Mr. Armistead. 
Q. Is he a local attorney here! 
A. Yes. 
Q. Did he accept the employment? 
A. Yes. And we paid him money. 
Q. Did he file the suit! 
A. Part of it, but it was some paper he was supposed. to 
file, I don't know anything about what it was, that wasn't 
put in in time. · 
Q. And that suit was, of course, lost because of that neg-
lect on his part T 
A. Yes, sir. We sent for Mrs. Nute because she was. out 
of State and it was the only one that ,could bring i~ bac.~ 
for us. And then Mrs. Nute came here and the smt was 
brought. 
Mr. Dovell: Now, if the Court pleases, we ask that pro-
cess issue for Mr. Armistead as a witness returnable to-
morrow at ten o'clock, for we want to show-I think it is 
fair to the jury to show now that a layman is undertaking 
to testify with reference to the case just what Mr. Armistead 
did. 
The Oourt: That is all right. 
Mr. Flanagan: V\T e will cross that bridge when 
page 305 ~ we come to it. We can't keep you from summon-
ing him. 
Q. Then after your experience with Mr. Armistead did 
you then engage other counsel T 
A. You all. I come to Mr. Hicks then and vou. 
Q. And that is the suit that is now being tr.ied? 
A. 1;'" es, sir. I had asked ::M:r. Armistead during the time 
to take Mr. Rieks in with him, but he always tola' me that 
he would rather have two or three good "'itnesses than to 
have another lawyer. 
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Q. Now, Mrs. Otey, Mrs. Cole sold some produce off of her 
place down there, did she? 
A. Yes, sir. 
Q. How many cows did she have there? 
A. Two. 
Q. How many chickens did she have? 
A. About 75. The last year she only had one cow; she sold 
one. 
Q. Did she have much of a g·arden? 
A. Not much; she gave what she raised, - gave away most 
everything in the garden. She didn't sell it. 
Q. Did yo_u know that Mrs. Cole had a large sum of money 
there in the house? 
A. I knew that she had money buried in her 
page 306 ~ smokehouse when she ]1ad a spell of sickness in 
1937, because it worried her considerably. 
Q. You don't know how much it was? 
A. No. I know after she was dead that I heard it was about 
thirteen hundred dollars in a trunk upstairs. 
Q. Mrs. Otey, Mrs. Fentress, the niece who died recently, 
what was her condition? 
A. She was crazy. 
Q. Diel her hushaild Mr. Fentress have to keep a nurse 
with her? 
A. He kept an old man there to help and see.after her . 
. Q. And Bessie Epperson,.the niece that you know of l1ere 
in the County, was she all right Y 
.A.. Well, she is very nervous and timid. She would have 
been a lot of help to us here but she wouldn't come. ·when 
we speak to her aJ1out it she goes all to pieces, and ,\.,.e knew 
~he would never stand to come here anil testifv. 
Q. Now with your experience and knowledge of Mrs. Cole, 
visiting there like you say you have done, did you form any 
opinion as to her ability to engage in any business trans-
actions and to contract and be contracted with? 
. A. Nothing beyond the little she sold at the house, milk a.nd 
butter and eggs and things like that. 
Q. Who attended to her business for her after 
page 307 ~ ·her husband's death, if you know? 
A. "When her husband died he left Buck Harrell 
as trustee for her and her son. 
Q. Then after that was over with. and the son attained 
llis majority, who transacted the business on the place? 
A. He helped her while he was able, and then Mr. Savage. 
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Mr. Doveil: As ai matter of record, if Your Honor, please, 
I call for the best evidence. Tl1e record itself with reference 
to the trusteeship and who succeeded, when the estate vested 
in possession-I think if we are going into it then the records 
ought to be ,before the jury. 
Mr. Flanagan : We read the will to the jury. 
l\,[r. Dov ell : But the will was s-q.cceeded by the chancery 
suit, and a dispo.sition other than the pl'ovisions in the will 
made. And I think the jury is entitled to have that evi-
dence. 
Mr. Flanagan : I read the whole will to the jury. 
Mr. Dovell: If we are g·oing into it I will introduce it in 
my case. 
The Court: I see no objection to the witness answering this 
question at this time. 
Q. Vv e got confused, Mrs. Otey. I understood that w~en 
Mr. Cole died that the trustee handled the business until that 
was disposed of, and then when Robert attained 
pag-e 308 ~ his majority then he attended to the business. 
After Robert died who transacted Mrs. Cole's 
business for- her? 
A. Mr. Savage. 
Q. Mr. Fred R. Savage? 
A. Yes, sir. 
Q. Did you ever see Mr. Savage down there? 
A. Yes. sir. 
Q. How often T 
A. Not so often. 
Q. Would he come there· on business Y 
.A. Come to buy butter and milk, the same as others. 
Q. Did he ever come there on any other business Y 
A. I never hen rd him cliscnss any other business, except 
one da.y I heard her tell him she wanted him to send a law-
yer back to cl1an~:e her will because she wa.sn 't satisfied, and 
she didn't want the same lawyer that ma.de the other one.· · 
Q. vVbo was with you that day? 
A. :Mrs. ·wedge WU8 with me. 
Q. You remember when it was f · 
A. That was after Mr.s. Gracie V. Nute came here. 
Q. Was Mrs. Cole dependent upon Mr. !Savage to traiis-
act her financial affairs for her and her larger business mat-
ters? 
A. Yes, sir. 
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Q. And from your experience there and your 
page 309 ~ knowledge of Mrs. Cole, he did do thaU 
.A. He done everything like that. 
Q. Was she afraid of Mr. Savage i 
Mr .. Dovell: vVe object to that as calling for a subjeetive 
inference. It· is an improper question. 
T!he Court : She may testify as to the facts. 
Q. Wbat was her attitude toward Mr. Savage1 
A. She seemed that everything had to be done like Mr. 
Savage wanted it. 
Q. ·would she do any.thing- involving the money transac-
tions, other than the cl1ickens and eggs, without consulting 
himi 
A. No. Because Mrs. Nute, her niece, wanted to borrow 
one hundred dollars and she was afraid to send it. She said 
Mr. ·Savage had been talking to her-
Mr. Thorpe: Was she there when that statement was 
madeY 
Mr. Flanagan : Of course. 
Mr. Thorpe: I just wanted to know . 
. A. (Continued) Talked it over with me about sending it; 
she sent for me when the letter came and talked it over with 
me, and asked me what would I do if I was in her place. And 
I said "·Well, Mrs. Nute's husband is an in~alid and she wants 
to start a serviee station with it. and if you feel like you want 
'to send it, why I would.'' She saicl ''Well, the people in Wil. 
Ji~msburg know that I was sending it, and I 
page 310 ~ don't want them to know it.'' So I said "If you 
. don't want them to know it I will take it up town 
and send it in a money order in my name for you, and then 
no one is bound to know it.'' She said ''No, I am, afraid it 
would get 011t." And she again repeated that Mr. Savage had 
spoken to her about the money she was spending. I didn't 
see what he had to do with her money. 
Q. Did she ever s~nd the money to Mrs. Nut.e? 
A. No, sir. 
Q. Did she show a desire, if you could disc.over that, from 
, what she talked about and what she said about it, to send 
the money! 
A. She wanted to send it, but she was afraid of doing it 
for some reason. 
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Q. Did you ever hear Mrs~ Cole talk about her son oom-
ing- back to see her after he died? 
A. Yes, sir; and also her husband, and· a little sister that 
she had. 
Q. Tell the jury what sh(? said about that, and whether 
.she discussed it often or how often. 
A. In the last two years she got worse after her son 
died; her mind got worse at times. And she said at night 
that the dead would come ha.ck to her and 8he would hear 
beautiful singing and noises in her head all of 
page 311 ~ the time. And she was totally deaf at one time. 
So she couldn't hear nothing unless it was just 
something· that she thought she heard. Then again she said 
one nig·ht she was cleaning out an old trunk and started to 
hurn an old Bible from that trunk, and her husband and his 
father came before her and she ciidn 't burn the Bible. She 
told me about it afterwards, and said she sent it back to 
the Cole family. 
Q. Mr. Denne, son Cole 'f 
A. Yes, sir. 
Q. What did she say about the child coming to see her 
after that child · died? · 
A. And then there were three strange people that used 
to come there, wJien she wonld get th(lse spells on, and she 
said it was a man, woman and a child. She said if she awoke 
in the night and thought it was a man in her room she 
would naturally feel uneasy and reach for her gun; if she 
thought it was a woman in the room she would try to talk 
with her. The little girl, when she appeared there, she would 
run·around the bed making fun of her when she would reach. 
out to catch her. 
Q. Did Mrs. Cole use profanity Y 
A. Yes, sir. 
Q. Did she do it all of the time? 
A. Not all of the time. 
Q. When she got mad? 
A. If she got mad-she did. 
page 312 ~ Q. ,v ould that be violent language? 
A. Yes, sir. She talked about the Bible-tell 
you all a.bout what wa.s in the Bible one minute, and .the 
next when some little thing went wrong she would get to 
cursing and cutting up. This misery that was in her head 
caused her some trouble. She was blind in one eve--I don't 
know what was the matter with it. But she said that when 
she was a little girl that sl1e had misery in her head and 
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she would curse her Mother in talking to me because her 
Mother didn't do anything for her to ease that trouble that 
was in her head. She said if something had been done for 
her while she was young she wouldn't have been like that. 
She said it sounded like bells and hammering and everything 
in her head and it was running her era1.y. When she had these 
spells she couldn't keep still, kept walking and rubbing her 
hands, and wringing them. 
Q·. Did she belong to church Y 
A. I never knew of her going to church in my life. 
Q. You were, of course, a.t the funeral 1 
A. Yes, sir. It was a very strange funeral. I didn't see 
· how the preacher could make even as good a funeral service 
as be did, because he had nothing to go on. 
Q. Who was there? 
· A. Mr. Savage, Mr. Fred R.. Savage; Mr. 
page 313 ~ Thomas Savag·e; Mr. Banks and his wife; Mickey 
Hanralrnn and his wife; J olm Settle, her nephew. 
Q. John Martin? 
A. Yes. Bessie Epperson, Mr. Otey and myself. Might have 
been some more, but I couldn't remember all of them at a 
time like that. 
Q. Was it so many you couldn't remember them? 
A. It wasn't but a very few. 
Q. Do you know who th~ pall bearers were? 
A. I think Mr. Savag·e and Clarenc.e Douglas. Outside of 
that I don't remember the other~. 
Q. Who picked the pall bearers? 
A. I don't know. 
Q. Did you do iU · 
A. No, sir. 
Q. Did Mr. Savage ha.ve charge of the funeral as far as 
yookn~T · 
A. He had charge of the funeral. 
Q. Your bus band was there Y 
A. Yes, sir. 
Q. Did Mrs. Cole carry guns around the place f 
A. Yes, sir. 
Mr. Dovell: I will have to renew my objection. Counsel is 
doing the testifying. 
The Court: Don't lead the witness anv more 
page 314 ~ than you have to. · 
Mr. Flanagan: Must I say "Did she have :fire-
arms there''? 
The Court: Go ahead. 
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Q. Did she l1ave firea.rms in the house 7 
A. Yes, sir. 
Q. How many? 
A. She slept with two guns under her head; had a rifle , 
and shotgun in tl1e corner. 
Q. Did she carry that gun around the place Y 
A. When she heard a noise or anything, she would walk 
around and say she was hoping she wouid find somebody to 
shoot around there. 
Q. vVhen your Mother died ·did her remains rest in the 
City of Williamsburg 7 
A. Yes, sir. ' 
Q. When was that? If you don't know the exact date give 
the approximate time? . 
A. November, 1906, when she died. 
Q. Did Mrs. Cole come into your home or your Mother's 
home a.fter she died? 
A. After my Mother died she come there around eight 
o'clock at night, she set up with us two girls that was left 
-three, and before dawn in the morning she left and went 
]1ome, walked Ffo no one would see her in town. 
pag·e 315 ~ We had already buried a. brother and sister here 
and she ha.dn 't come to the house. There was six 
of us in the bed at one time, Mother, brother, and three 
sisters and myself, and we were all in the bed at one time. 
Q. Did Mrs. Cole bring anything with her the night she 
came over where vou were¥ 
A. Only her gun. 
Q. Did she ha.ve a pistol with her t11at night? 
· A. Yes, sir. 
Q. Did she go to your Mother's funeral Y 
A. No, sir. And the funeral was right across from her 
house. · 
Q. Did she go to the funeral of any of your other aunts! 
A. Not anv of us. Not even to mv sister's funeral that 
died nine m'onths after mv Mother .. died and was buried 
right from her house; she·· didn't go. 
Q. Did Mrs. Cole ever go anywhere? 
A. When she died it had been about 16 years since she had 
been anywhere. She came throug·h Williamsburg and went 
to the :Suxton Hospital; before then it had been· years she 
hadn't been to town. She had a little house up on the corner 
of her place just in walking distance. She had never ,been 
in it. 
Q. 'rhat is right on the corner of her property? 
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. .A. Right on the corner of her property. You 
page 316 ~ could see the house from the other house, but 
she had never been in it. 
Q. That was a two-story housef 
.A. It is a cottage, ain't it? A little cottage rig·ht Ull on 
the corner of her place. 
Q. Did your husband ever do any work for Mrs. Colet 
A. Yes, sir. 
, Q. Was she on good terrµs with your husband t 
A. Yes, sir; she thought an awful lot of him. 
· Q. Your husband courted you while you were at Mrs. 
Cole's honsef 
A. Yes, sir. 
Q. Mrs. Cole, according to the testimony, was blind in 
one eye, and she was very deaf. Did she suffer, as far as 
you lmow, from that eye trouble that she had! 
A. She suffered all the time. You c.ould see her holding her 
glasses .and wiping it and talking about it all of the time. 
Q. Did she c.omplain of having severe pain from iU 
A. Yes, sir. She always had awful pains in her chest all 
of the. time, in the last three or four years. 
Q. Did you see her in October: 1937, when she was ill 
and confined to her bed f 
A. Yes, sir ; went there regular. 
Q. What was her cond~tion then f 
A. She 1seemed to be very bad off, ibe~ause 
page 317 ~ when Mrs. Cole gave up and went to bed you 
knew she was awfullv bad off. And the medicine 
she had to use in her head, she turned her head over the 
bed to put it up her nose. She was in terrible pain and 
couldn't hear a thing. You had to write everything you 
wanted her to know, ·you had to write it on paper. She ... could 
talk to you, but you had to wrife everything· on a piece of 
paper, and she couldn't hear. She continued like that for 
a long long time. When she got up from this spell she was 
worried so over that monev she had in the smoke house 
she came downstairs and was so weak when. she g·ot to her 
co.ok room as far as she could get was an old lounge in there 
and. she laid on that until she could g·et some strength so 
she could go out and g·et it. She was still .dea.f for a long 
time, and even when she died you had to holler at her awfully 
to make her hear. 
Q. Did you ever see Thomas Daley Savage down thereY 
A. Yes, sir. 
Q. How often would yon see him down there Y 
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A.. I saw him a few times. (J. Did you ever hear him talk to nfrs. Cole¥ 
A. Only for what he came after. 
Q. That would be the produce? 
A. Yes, sir. 
Q. Did you ever hear llim discus_s any current events with 
her, or notY 
A. Never. 
page 318 } Q. Or topics around town 1 
A. Never. 
Q. Did you ever see him sit down in the house? 
A. Never saw him sit down in the house. 
Q. Did Mrs. Cole take a newspaper? 
A. No, sir. 
Q. She didn't subscribe to any newspaper? 
A. No mag·azines or no newspapers. 
Q. Where did she get her papers, if she had them Y 
A. I coulcln 't truthfully say where, hut all of the time she 
had them. There was a professor at the college that used to 
bring her some of the papers a.fter he had read them. 
Q. And wa.s that what she had there, the papers people 
would bring her? 
A. Yes, sir. 
Q. Did she read much Y 
A. She read the papers, and this Look magazine, and 
· Life. They are more or less a picture magazine. 
Q. Those magazines you mention are stories told in pfo..,.. 
tures, aren't they Y 
A. Yes, sir. . 
Q. Were you present at the Clerk's Office here the day 
the will was probated Y 
A. No, sir. 
page 319} Q. Had you been notified by Mr. Savage or Mr. 
Hall or anvbodv connected with it that the wtll 
would be probated that°'dayf · · 
A. No, sir. 
Q. What did happen about it Y 
A. 'The nig·ht before the will was put on record Mr. Otey 
and myself came down to Mr. Savage'·s house and asked 
him when would the will be read. We thought naturally we 
would have to be there when it was read. He said he didn't 
know anything about when the will would be read, he hadn't 
hea.rd anyt.11ing about it, thnt he would have copies made 
and sent to us; he was most sure it wouldn't be done the 
next day. After dinner the next day I began to thinking that 
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I would run down and see what was going on down town 
because someone told me the will was g·oing to be put on record 
that morning at ten o'clock. And I came to ,\Tilliamsburg and 
stopped by Mrs. ·Douglas', the lady who told me, and she 
asked me why I didn't come down-
Mr. Dovell: I object to that conversation. 
Q. You were not notified¥ 
A. I was not notified. But it was put on record that day 
at ten o'clock when Mr. Savage told me it was not going 
to be put on record that day. 
page 320 ~ · CROSS EXAMINATION 
By Mr. Dovell: 
Q. Until you knew what was j.n the will you were of the 
impression that the farm had been left to you t 
A. I was. 
Q. And that impression was based upon one or more con-
ferences you and Mrs. Cole had had 1 
A. Yes, sir. 
Q. And those conferences were after Robert had died? 
A. After Robert had died. 
Q. When you and Mrs. Nute and several others went out 
on ·Saturday to see Mrs. Cole, you were to come back and 
have dinner_ with her on Sunday? 
A. Yes, sir. 
Q. And she made the preparations? 
A. Yes, sir. 
l\fr. Flanagan: May I interrupt you; there 1s one thi:qg 
I wanted to ask her. 
! ' , ·1 
By Mr. Flanagan: 
Q. Did you ever talk to Mrs. Cole or did Mrs. Cole ever 
talk to you about the estate of her son RoberU . 
A. She told me that Robert had run through all of hi~ 
money; that he didn't have a penny when he died. The last 
two years she said she had to pay his taxes and his doctor bills. 
And she would get in quite a rage when she would 
page 321 }- be talking about it, because him having so much 
money and to run through it that way. 
By Mr. Dovell: (Continued) 
Q. You all had the Sunday dinner at your house and 
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came to Mrs. Cole's after dinner on the Sunday with Mrs. 
Nutet 
A. That is right. 
Q. Mrs. Cole would give you things and you would give 
her things and do· thir.g·s for her? 
A. Sure. 
Q. She would give you five, ten or twenty dollars, or some-
thing like that? 
A. N ~' sir; five or ten dollars. 
Q. Never as much as twentyY 
A. No. 
Q. But five or ten dollars most any time f 
A. Yes. 
Q. You didn't go to live, after she asked you to come there 
and take charge of the farm-you didn't go there to live, 
did you? 
A. No. Because lVIrs. Cole was so queer I was afraid to 
move my family there. 
Q. Up until about two years before Mrs. Cole died you 
did not go there so frequently, did you, as you did during the 
last couple of years of her life? · 
A. I went there when I began going there real often when 
Robert was sick . .And then I kept it up until she died. 
Q. About how long was RolJert sick before he 
page 322 } died Y 
- A:. Robert was pretty bad for a year nearly. 
Q. So about ~he la.st three years of her life then repre-
sents your frequent visits to Mrs. Cole's plac.e f 
A. Mrs. Cole lived three years after Rio bert died. 
Q. Robert died about the end of 1936, and Mrs. Cole died 
about the middle, exactly the middle, of 1939, didn't she, is 
that right! 
A. Yes. 
Witness stood aside. 
. L. T. RICHARDSON, 
page 323 ~ a witness introduced in behalf of the plaintiff, 
first being dnl~r sworn, testified as follows: 
DIRECT EXAMINATION 
Bv Mr. Flanagan: 
.. Q. 1Sta.te your initials, please sir. 
A. L. T. Richardson. 
Q. How old are you 7 
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A. 62. 
Q. Are yoµ a resident of James City Comity! 
A. Yes, sir. 
Q. And have been for how long Y 
.A. All my life. 
r 
Q. Do you hold any official position i~ the Conntyf 
~\. Yes, sir. Game ·warden of ,Jame-s C1ty1 York and the 
City of Williamsburg. 
Q. How long have you been' Grune Wardenf 
A. Since 1917-Since 1916, the ftrst creation of the Game 
Commission. 
Q. During her lifetime. clid you know Mrs. Ida S. Cole, the 
widow of Mr. Robert R. Cole, Sr. 7 
A, Yes, sir. 
Q. How long did yon know her T 
A. My first knowing. 'Mrs. Cole was after I was 
page 324 t appointed Game "\Varden. That is the first know-
ing. 
Q. Didn't know her before that? 
A. No, sir. 
Q. Did that carry yon there on business f 
A. On a good many occasions. 
Q. Her son ·was a magistrate at that time Y 
A. Yes. 
Q. During this time did you go there to consult with him 
with reference to your official duties and in the prosecution 
of violators? 
A. Yes, sir. I had a good many warrants sworn out by ]\fr. 
Cole for violation of the dog and game laws. . 
Q. And on each of those occasions wmlld you go to his 
I10me? 
A. Yes. 
Q. Did you have au opportunity to talk with and observe 
Mrs. Ida S. Cole on those visits Y 
A. A good many times I did. 
Q. Did you from your observation of her and knowledge of 
her and conversing with her form any opinion as to her ability 
to enter into contrac.ts or he cohtracfocl with and to transact 
business? 
A. Well, pretty nearly every time T wm1ld go there Mrs. 
Cole would seem to get riled up fo_r nothing. She would most. 
always say that I eame t!1ere ~o take her s~m Rob away; people 
w~re worrymg hlm to get lurn to do things and 
. page 325 r she "\\TOUld get Very angry nt times, and jump on 
me and give ·me· the very dickens about it without 
any occasion whatsoever. 
I ' 
Thomas D. Savage, et al., v. Gracie V. Nute, et als. 219 
L. T. Richardson. 
And on one occasion especially I was checking on the dogs 
and she had six very large dogs that looked to be part New-
foundland, and I remarked to her about the dogs and having 
so many. She said "Yes, I have got six "d'' dogs-" Should 
I use the words she used 1 · 
The Court: Yes. 
A. (Contini.1ed) "-six damn dogs, and I am going to have 
a hundred, and any son of a bitch that bothers my dogs'', she 
would shoot him. I just laughed at her and didn't pay any 
attention to it. Of course I came to the conclusion then that 
she was, had some.thing wrong, because jf she .hadn 1t she 
wouldn't have gotten in that state that she did without any 
cause whatever. I was verv nice and tried to be nice with 
eve,rybody. . .. 
. Q. Did you form any opinion as to her ability to conduct 
business and enter into contracts or be contracted with f 
Mr. Dovell: l object to that. 
rrhe Court : Go ahead. 
· A. .Judging from the way she acted each time 1 was there 
I jnst,-my own opinion was that I didn't think she would be 
· capable. 
page 326 ~ CROSS EXAMINATION. 
Bv Mr. Dovel1 : 
• Q. Robert Uole had been appointed ,T ustice for the County? 
A. Yes, sir. · ._ 
Q. He was within a stone's throw of. the Citv? · 
A. Short distance. .. 
Q. And all of the officers userl him for the issuance of war-
rants f 
A. Especif.tlly in this district. 
Q. I-le was convenient? 
A. Yes, sir. 
Q. ·And you w~re one of the chief officers who had applied 
to llim for ,varrants from time to time, for game violations? 
A. I did in this section, ,Jamestown District. 
Q. And Mrs. Cole didn't like him fo he engaged in that serv-
ice f 
A. It was something she didn't like. · 
Q. It also took him away for a great number of trials, 
didn't it! -
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A. Quite a few. 
Q. So she didn't hesitate to tell you what she thought about 
iU 
· .A.. She got very sore every time I would go there. 
(~. Aud having been a game warden for a long time it wasn't 
the only time that you had been told what was 
page 327 ~ thought of you, or wha.t was thought of things in 
general? 
A. I have a good many people to get riled up. 
Q. It isn't unusual iu your experience? 
A. vVell, I don't have it so awful many times. Sometimes 
J)eople get mad becau$e I summons them to Court; they don't 
like that. 
(~. Or dogs had been in the turkeys? 
A. Yes, sir. 
Q. Some good church members do some tall cussing on that 
ac.count in your presence? 
A. Right many times they do get riled up. 
RE-DIHl~CT }jlXAMIN ATION. 
By Mr. Flanagan: . 
Q. "\Vhen she, as you say, cussed you out for whatever she 
did it for, did Bob make any comment on it? 
A. I made the remark at that time to Mr. Cole "The old 
lady is pretty raw today, isn't she 1 '' And his reply would 
be-I don't know whether it would be evidence or not. 
Q. Go ahead. . 
A. He replied· ''Don't pay any attention to he·r, she isu 't 
just right.'' 
(~. That was her son 1 
.l\.. Yes, sir. 
page 328 ~ RE-CROSS EXAMINATION. 
By Mr. Dovell: 
0 Q. You have thought of that since you testified the last 
time? 
A. I thought of it, but I didn't know whether it would be 
allowed to go in or not a.s hearsay, and I didn't bring it out. 
By Mr. Flanagan: 
. Q. You are not related to any of the parties in this suit and 
have no. interest in the result of it, have you? 
A. None whatever. 
,vitness stood aside. 
Thomas D. Savage, et al., v .. Gracie V. Nute, et als. · 221 
:page 329 } J .. B. VADEN, 
.a witness introduc~d in behalf ·of the plaintiff, 
first being duly sworn, testified as follows : 
DIRECT ~JX:AMINATION. 
By l\fr. Flanagan: 
Q. State your initials, please. 
A. J.B. 
Q. How old are you! 
A .. 63. 
Q. How long have you lived in .James City County? 
A. All my life. 
Q. Do you hold any official position in James City County! 
1\.. Member of the Board of Supervisors. 
Q. How long have you been a member of that body? 
A. 29 years. 
Q. During her lifetime did you know Mrs. Ida S. Cole 1 
.l\ .. Yes, sir. · 
Q. You went to school with her? 
A. Yes, sir. 
Q. You have lmown her all of her life up until the time of 
lier death? 
.A .• I have known her, yes, sir, hut never seen a great deal 
of her in the last twentv-five or thirtv vears. 
page 330 } Q. How often did you see her in say the last ten 
vea.rs? 
A. Three "or four times, somethin~ like that. 
Q. You had lmo"\\-11 her in her childhood and her youth and 
young womanhood, l1ad you? 
A. Did what? 
Q. Had you known her in her chi1dhood and her youth and 
young womanhood? 
A. Yes, sir; went to sehool together. I suppose she was a 
little older than I, and she was a little larger. (J. Did you ever g·o to the home out here when Robert Cole 
wus living? 
(~. l >id ·you see lVIrs. Cole on those occasions? 
A. Yes. 
Q. From what you have stated that you know of Mrs. Cole, 
from her childhood and vour visits to the home. did vou form 
any opinion as to her ability to enter into contracts and be 
contracted ·with and to transact her business 1 
A. I wouldn't like to say, hut she always been just a little 
peculiar all her life. I never saw enough of her to tell whether 
~he was capable of making a contract or not. I don't think 
she1 ever learned very much; didn't l1ave much schooling. She 
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was never very bright at school, didn't· learn very much, and 
she never attended a great deal-didn't have very much of a 
school to go to in her days, and mine. 
page 331 -~ Q. You went to school with Mr. \Valtripf 
A. Yes, sir. · 
Q.. All of you all do"rn there together f 
A. All the Waltrips. And she had a brother that went to 
school, too. It was only two Sanfords that went, a boy named. 
J onn.ie Sanford and Ida Sanford-she was a Sanford before 
she was married. 
Q. Did you know her Mother! 
A. Yes, sir. · 
Q, Did vo11 know her very we 11 f 
.J.... No more than I have seen her lots of times, but I couldn't 
sa.y I knew her so well. She was quite a-
Q. Do you know her well enough to express an opinion as 
to her capaeityf 
... t\.. Her Mother f 
Q. Yes. 
A. ,v ell, been to her home several times, a good many 
times, but I wouldn't like to sa'.y; I don't kiiow. Don't know 
a great deal about her Mother,,-You mean Mrs. Cole's 
Mother? 
Q. Mrs. Cole's Mother. 
. .A. Yes. In fact, I knew the~ all. They were raised prac-
tically in three or four miles where I lived all my life, all of 
them. 
page 332 ~ Q. Were they all uneduc~tecl people? 
A. She. had two si~te11s, Mrs. :Martin and Mrs. 
Sanhand. 
Q. What about them? 
A. I say, I knew them better than l did her because they 
lived there. . 
- Q. Did you ever have any experience with 1\frs. Cole at her 
l1ome while Rohert was livingf 
. A. I went there one time kind of electioneering, having a 
little election and I wanted to s~e her son. I didn't think she 
ha.d ever qualified to. vote herself. 
Q. She never did vote, did she? 
, A. I don't think so. I uever hearcl of her voth1g. She crune 
out and spoke very cordially and talked a few minutes and 
then I asked her where her son was, and she got, I don't know, 
just seemed to go all to pieces ; started to curse and rearing 
and telling me all her troubles, and the dogs started to bark, 
and she said she was going in and ,get a gun to kill the dogs. 
i. 
\ 
Thomas D. Savage, et al., v. Gracie V. Nute, et als. . 223 
J.B. Va,Jen. 
So I left. That is about all I know about it. I didn't bother 
about her boy, about seeing him. II wasn't home. · 
Q. You still wanted to see the boy, dicln 't you 7 . 
.A.. I didn't care about seeing him down there. 
Q. Mr. Vaden, didn't you tell us that Mrs. Cole was more 
or less idiotic? 
A. No-
page 333 r J\:lr. Dovell: I objer.t to undertaking to contra-
dict his own witness. 
Mr. Flanagan: If we have been taken by surprise I think 
'we have a right to do that. 
The Court: Then go ahead. 
Q. Did you tell us she was more or less idiotic Y 
A. She appeared to· be in her younger days, but I . don't 
know so much a.bout it. 
Q. Did she improve any f . 
A. I don't think so. I don't know as she did or not. 
CROSS EXAMINATION. 
By Mr. Dovell: . . 
Q. About when was it you went to see Robert about suppor.t-
ing your friend for Sheriff? · 
A. I couldn't tell you the date, but it was the time George. 
Marston started to run. · 
Q. To make a guess at it, would you say it was 12 or 15 
yea.rs ago? 
A. It has been a,bout ten years. 
Q. The Sheriff runs every four years, so I don't believe it 
could be ten, it would have to be either 12 or 16. 
A. Either way. 
Q. About somewhere either 12 or 16 years ago? 
pnge 334 ~ A. I expect so~ yes; I couldn't say. 
Q. About when were you interested in buying 
Mrs. Cole's timber? 
.l\.. '.'\Vell, I went down there and looked at that once. 
Q. Was that after that7 
... \ .. Yes, sir. 
Q. You would have bought it if she would have sold it to 
yout 
A. Well, I expect probably I would have. 
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By Mr. ~.,lanagan: 
Q. She woulcln 't sell it 1 
A. No. 
·witness stood aside. 
page 335 ~ ~ E. "\V. CO"\YLES, 
a witness introduced in behalf of the plaintiff, 
first. being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. Your name is Edmund Cowles f 
A. Yes, sir. 
Q. C--0-w-l-e-sf 
A. Yes, sir. 
q. You are not related to Mrs. Ida Cole? 
A. No, sir. 
Q. How old are you? 
A. 49. 
Q. W'hat official po~ition if any do you hold in James City 
CountvY / 
A. f am Commissioner of Revenue. 
Q. How long have you been Commissioner of Revenuef 
A. 22 years, Deputy four. 
Q. You have been in that office 26 years Y 
A. Yes, sir. 
Q. You were deputy under your father f 
A. Yes, sir. 
Q. And you did all the work, didn't you Y 
page 336 ~ . A. Yes, sir. 
Q. Durhlg that service in the position that you 
occupied did you have occasion to go to the home of Mrs. Ida 
S. Cole? 
A. Yes, sir. 
Q. And that was in your capacity as Commissioner of 
Revenue to make the assessments in the Countv? 
A. Yes, sir. "' 
Q. WJ.10 made the return for you with reference to Mrs~ 
Cole's propertyf 
A. Robert Cole always up until his death. And then after 
he died I would get the personal property, and she sent me 
to Mr. Sava~e for the int.angible property. 
Q. After Robert had died did she ever talk to you about the 
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A. Only once. 
Q. What did she tell you about it t 
A. She told me that Robert died without leaving anything, 
Because the vear I went there after Robert's death I asked 
her about his notes and bonds: and she said he didn't have 
any, died without leaving any. ' · 
Q. ~rhe assessment for Mrs. Cole's cash for the year pre-
.ceding that was five thousand dollars Y 
A. Yes, sir. ' 
Q. And she told you that Robert didn't leave anything. 
A. That was five thousand dollars which was 
page 337 } her's; it wasn't Hobert 's. 
Q. That washer's, and Robert didn't leave any-
thing? 
A. That is what she said. 
CROSS EXAl\HN.A.TION. 
Bv Mr. Dovell: 
~Q.· vVas there anything· unusual as far as your custom is 
concerned with taxpayers generally and the methods by which· 
you go't the property returns from Mrs.. Cole as compared 
vrith others f 
A. No, sir. 
RI~-DIRECT 1~XAJYIIRA.TI0N. 
By Mr. Flanagan: . 
Q. ,v ould they send you to the bank to get the information 
to make the return 1 
A. Do you mean would Robert V 
Q. Other people? 
A. Some few; very few. 
Q. Mrs. Cole didn't attend to any of it, did shet 
.A. No, sir. 
page 338} RE-CROSS EXA~HNATION. 
J5y Mr. Dovell: 
Q. She gave you her tangibles, her tangible personal prop-
ertvf 
A. She told me wha.t she had and told me I could put the 
value on it. 
Q. She gave you a list of her tangible personal property T 
_,\. Yes, sir. · 
I• 
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I 
Bv Mr. Flanagan : 
.. Q. That was there visible on the place t 
A. Yes,. sir .. 
Witness stood aside .. 
'• 
Note: .At this time the testimony of tToim Settle as given 
at a former trial is now read to the jury by agreement of 
counsel, which testimony starts on the next page following:. 
page .339 ~ JOHN SETTLm, . 
· a witness introduced in behalf of the defendants, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By· Mr. Dovell: 
Q. You are John Settle f 
A. Yes, sir. 
Q. How long have you lived in Williamsburg? 
.A. All my life. 
Q. How long did you know Mrs. Cole, Mrs. Ida S. Cole Y 
A. Ever since I can remember. 
Q. Ever since ·you can remember°I 
A .. Yes, sir. 
Q. How frequently would you see her f 
A. In the last, I would say, three or four years of her life 
I saw her quite often~ In fact, I spent 2 years on the place 
down there. 
Q. What 2 years did you spend on the place f 
A. About the last two. 
Q. You recall when she died Y · 
A. Yes. The first of tT uly, if I am not mistaken. 
Q. What yearf 
A. Year before last. 
page 340 ~ Q. 1939 f 
A. Yes, sir. 
Q. ,v ere you there up to the time of her death Y 
A. No, sir. I had left then. 
Q. About when did you leave ther~Y 
A. I haven't the date on that. 
Q. Ca.n you approximately fix tl1e time you lefU 
A. I would say I had been away from there around six or 
eight months. 
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A. I would gQ there sometimes to do odd jobs when I wasn't 
working in to'\\-11, and she needed something done. I would 
go there and help her on the place. I would go down and work 
for her. 
· Q. Where were you working steady at that time? 1 
A. I was working around town house painting here in Wil-
liamsburg for a contractor. 
Q. Then you worked there two years before you left about 
six or eight months before she died t 
A. Yes, sir. · 
Q. Do you recall Mr. Chanuing Hall and Miss Pitman• 
coming there in a car one day while you were there Y 
A. I was out in the field hauling hay that day, and I saw 
Mr. Hall and someone with l1im: don't know who it was with 
' hiin. . 
page 341 ~ Q. You wei·e working there at that timeY 
A .. Yes, sir. 
Q. Before you worked for Mrs. Cole, you worked every day 
wMle you were working, did you? · 
A. Yes, sir. . . 
Q. Before you worked for her regularly would you go over 
there frequently 1 . 
. A.. Yes, I would drop in s.ometimes when I was down that 
way going fishing or go down. 
Q. .Your fa.ther and moth('r live in 'Williamsburg, do they 
not? 
A. Yes. 
Q. How far is your home from Mrs~ Cole's¥ 
A. Four doors. 
Q. Four doors Y 
A. Yes, sir. 
Q. Has it been there since you could remember! 
A. Yes, sir. 
Q. Would you run errands for Mrs. Cole as a bov, or not? 
A. I never run anv errands until I worked down there to 
help her when Robert was sick. 
Q. You never ·ran any errands for her until you went there 
to world 
A. No, sir. 
Q. ,vould you do things for her off of the farm as well as 
• on the farm while you were there, or not? 
page 342 ~ A. Yes, sir; I would go uptown for her and suc.h 
as that. , · 
Q. Wl10 else worked· there while you were there? 
A. Around the place? 
Q. Yes.· 
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A. She had a maid, cook, Rosa .Johnson. Get them to help 
out sometimes on jobs I conldn 't handle by myself. And 
different ones around like that. Mr. Hanrahan, he would 
come down sometimes and help out. 
Q. ·1; ou ~tayed at home Y 
A. No, sir. 
Q. You lived a.t home or lived there Y 
A. Lived there while I was working for her. 
Q. ·whereY 
A. In the big house. 
Q. The same house she lived in 1 
A. Yes, sir. 
Q. Where did you take your meals Y 
A. There. 
Q. "\Vith Mrs. Colef 
A. Yes, sir. 
Q. Did Mrs. Cole work or not herself? 
A. Yes, sir. ' 
Q. Did she read? 
A. Quite a bit. 
Q. Wha.t would she read Y 
page 343 r A. She would read the New York Newspaper 
and the :Richmcmd Ne.ws Leader, or any paper she 
could ge:t. Bible, and books. .l\fos.t anything she would find 
interesting. 
Q. When would she do her reading, if you know? 
A. Mostly a.t night when the work was done. 
(~. Would she talk to you, you all converse together, either 
during the work or after work hours Y 
A. She would carry on general conversation around there 
most of the time. 
Q. What would she talk about Y 
A. Most anything. 
Q. You recall specifically any discussions that you all may 
have had? 
A. No more than general run of discussions~ I suppose ; 
just everyday occurrences. · 
Q. What crops did the farming operations consist off 
_.\.. She just raised a little corn and hay for the stock she 
had there on the place. N evf'r had much of a trucking place, 
no more than just a garden for herself and few friends come 
t.here. 
Q. Did she raise any corn or hay for sale? 
A. Not while I ,vas there. She did before, not in later 
·years. 
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Q. You were employed then primarily to work the crops 
and the-
A. Yes, sir. 
Q·. And did you look after the poultry? 
page 344 ~ .A. She tended to the chickens herself. 
Q. Was Mrs. Cole stingy or tight, or was she 
liberal f 
A. I think she was verv liberal. 
Q. Now in all of the time that you lmew her and your con-
tacts with her, your association with her, and her conversa-
tions with you a.nd her handling of things about the farm and 
the home, was .there anything at any time in her conduct or 
demeanor that suggested to you that she did not have the 
mental capacity to handle' her own business affairs Y 
A. ·what I ever saw of her she seemed to be· verv smart to 
me. I have seen her right many occasiom;;. Also ~c.,een right 
many of the other type over there at the hospital; I never 
sa.w her-· 
Q. You have been associa.t(,d with people who are mentally 
sick? 
A. Yes, sir. I worked, father ·worked over there about 
thirty years, and I wonld be around there quite a bit. 
Q. Now when you say she was right smart, what do you 
mean as nea:rly as you can define it to the· Court and the jury T 
A. Just seemed to me like a.verv good business woman. 
(~. Did you ever seP anything in ifrs. Cole. that suggested 
that she didn't have the mental capacity to handle her affairs i 
A. Not a.s I noticed. 
Q. Did you have any difficulty with her at any time? 
A. No more than somebody told her something 
page 34-5 } prohab]y, probably tell her something and she 
would get mad, or mad around the farm when 
~omething would go ,vrong. 
Q. ,\7hat do you mean, report you for not w·orking, or some-
thing of tha.t. sort t 
A. Probably see me take a drink of beer up the street, or 
tell her I was off drunk or ~omething like that, and she didn't 
lJ<.~lieve in that. 
Q. 8he would give you a temperance lecture, you mean 1 
A. She would give me a jacking up. (l Tha.t i~ what you mean 1 
A. I mean she would give me a good brushing off. 
Q. In the opeuing statement here it was said that you and 
Mrs. Cole had a. falling out, and that she ran you off the place. 
A. I don't recall her running me off the place at no time; 
no falling out. 
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Q. ,Vhy did you leave f 
A. 01:1 my own accord. 
Q. For .what reaso11·1 . 
A. The onlv reason I went to the mill one time and it was 
to get some me.al,. and I stayed longer than she thought and 
she smelled whiskey 011 my breath when I came back, and she 
said I had been drinking; and she just fussed at me for one 
or two times about it and so I got mad and knew I could do 
better outside, and 1 told her I quit. So I walked 
page 346 r away on Saturday and didn't tell her I w·as leav-
ing or anything ()}se; just quit. 
Q. You walked off and left her "rithou.t telling herY 
A. Yes, sir. I told her before I was leaving, about a week 
beforehand. 
Q. And she had known yon evP.r since you were a small tot Y 
A. Yes, sir. _ 
Q. Did she know your father and. mother Y 
:A.. Yes, sir. 
Q. And your father and mother are unfortunate in that 
neither has his or her vision f 
, A. No, sir. 
Q. How did Mrs. Cole act toward you, if you realized from 
her conduct how she acted, as far as whether she had a kindly 
feeling for you or not t . · 
.L\. She always treated me very nice; never went down there 
that she didn't always treat me to cake or ice cream or some-
thing like that. I tra.ppecl the swamp, the marsh, for half 
during the ,vintertime, and I suppose to have half of the sales. 
She generally ga.ve me about two-thirds of the sales. She 
never would take no certain amount out. 
Q. When did you first know that she had made vou one of 
the beneficiaries of her wil1 to the extent of five hundred 
dollars. 
page 347 ~ A. That ·wa.s after the will was opened, I sup-
pose. 
Q. Probated 1 
.~. I heard it by two or three people, but the first official 
notice I had of it, l\fr. Savage told me walking across the hen 
yard. 
Q. That was after Mrs. Cole's deathf 
A. Yes, sir. 
Q. She never said anything to you about it 1 
A. No, sir. · 
Q. During the six or eigl1t months after you left her steady 
employment, approximately how frequently would you see 
lier until the time of her death on the first of ,July, 1939 Y _ 
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A. I would go down there, I ,vonld say, probably once a 
month or mavbe twice a month. ,Just when I would be down 
tha.t way. T ,~ould go to buy milk and eggs. 
Q. Vl ould you stop and talk with her on those occasions 7 
A. Yes, sir .. Down there the Friday aftemoon and she died 
Saturday morning. rraU{ed to her for about an hour and a 
half or two hours. 
Q. You were there the night before she died Y 
A. Yes, sir. 
Q. \Vas there any change of attitude or of her feeling 
toward you that you could discern after you had left there as 
compared with the way-
page 348 ~ A. I went down there to buy a half gallon of 
milk. I had just gotten out of bed with a cold. 
She had just gotten honey from the hees the day before~ and 
8he gave me about two dozen eggs, I suppose, and I don't 
know how much more. And I put a dollar on the table and 
told her to take out the price. She said no, that it was all 
right '' You need it worse than I do.'' 
Q. How long was that before her death f 
A. That was the day before she died. 
CROSS EXAMINATION. 
By Mr. Flanagan: 
Q. What did you do there the day she died 'I 
A. I was down there after. 
Q. Did you see Mr. Savage over there? 
A. Yes, he ea.me by the house and got me, notified me. she 
was dead, to go down there. 
Q. Did. he take charge of the funeral 7 
A. Yes, sir. 
Q. He was the first man to get tl1ere except the undertaker? 
.A. The first man tha.t I suppose was the fell ow working on 
the place. 
q. I mean a.nybody from outside? 
A. I don't know: I wasn't there. 
page 349 r Q. Did you talk to Mr. Savage? 
A. vVhieh day do you mean 1 
Q. Tha.t morning. 
A. He just told me to go down there and look after the 
stock and take care of things until he could get things straight-
ened out down there, which I did. · 
Q .. Did he tell you to look after them Y 
A. Yes, sir. . 
Q. Wh~n did he come out there and remove anything t 
A. He came down there ever so often and would take away 
such stuff a.s-
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Q. Afier Mrs. Cole died when did he come down there to 
take cha.rge of the pla.ce :md to take out what he thought 
should be removed, 
A. He removed the stock and stuff away from there until 
he could get sale for them, or something. 
Q. Did he talrn anything ont .of the house? 
A. After about a week or more. 
Q. "\Y ere you with him when he took the goods out of the 
house? 
A. I wa.s a.round the place; didn't follo,Y him up every-
,,.:--here he went. 
(~. Vvcre you there when he found the money? 
A. No. 
Q. Do yon know where the money was l 
A. No, sir. 
Q. How many times did you work for Mrs. 
page 350 ~ Cole f · 
A. I worked for her when her son clied; in fact, 
that is the only time I ever worked for her steady, no more 
than just to go down there and do odd jobs when I didn't have 
anything to do, ,$end for me to come down and. work around 
the place for a. day or two at the time; something like that, or 
maybe an afternoon. 
Q. You lived in the house there how long? 
A. About 2 yea.rs. 
Q. Do you know where she had the money hid? 
A. No, sir. 
Q. Did you hear at one time she had it in the outhouse, hid 
in the kettle¥ 
A. I heard some talk it was out there; never asked her and 
she never said. 
Q. She depended on :Mr. Savage right much to, tend to her 
business for her Y 
.A.. He tended to her legal business, !~suppose. 
Q. You mean :financial business? 
A. Yes, sir. 
Q. Because he isn't a lawyer. Did she ever send you to get 
l\f.r. 8a.vage to come dmvn there f 
A. Not as I reeall. 
Q·. You did see him there right often? 
A. Quite often. · 
Q. Did he go over and talk to her alone? 
page 351 ~ A. He talked to her in the house; I never. sa.t 
a.round the house. 
Q. They were alone when they talked? 
I 
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A. Yes, sir. 
Q. The day you went to the mill Mrs. Cole got mad with · 
you. She got right mad, didn 't she Y 
A. Yes, sir. ,She got quite mad, which anybody would have· 
done, I suppose, considering. 
Q. And from the way she talked to yqu your feelings were 
hurt? 
A. I didn't like it. . 
Q. Your feelings were hurt from the way she talked to you f 
A. Yes, sir. · 
Q. Did· she curse 7 . 
..A. I don't lmow as you call it cursing; I don't recall. 
Q. Did she use any bad words at all? 
A. I don't recall. She just gave· me a good brushing off. 
Q. It was a right severe brushing? 
A. Nothing too severe, I don't guess. 
Q. It was enough to make you leave Y 
A. I left because I could do better other places. 
Q. Didn't you leave there because you couldn't get along 
with Mrs. Cole ? 
A. No, sir. I could get along with Mrs. Cole as well as I 
could with anvbodv. 
Q. Did you "ever .. have any fuss with her before thaU 
A. No, sir. 
page 3!52 } Q. ·when did yon leave there 1 
A. I don't know the date. 
Q. How long before sl1e died 7 
A. Around six months or so. 
Q. ,v ere you working there in 1937 Y 
A. When the son died; yes, sir. 
Q. Did you work from 1'937 up until the six.' months ·before 
she died? 
A. Around a.bout six months before she.died. 
Q. Did you stay there continuously f 
A. Yes, sir; right on the plac.e. 
Q. Did she ever tell you she had left you five hundred dol-
lars in her will Y 
A. Never mentioned her legal matters to me. 
Q. And you were rig·ht there in the house with her? 
A. Yes, sir. 
Q. Seeing her every dayf 
A. Yes, sir. 
Q. Eating with her Y 
A. Yes, sir. 
Q. Looking after her and working for her Y 
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A. Yes, sir. 
Q .. And slie never mentioned the fact she left you five hun-
dred dollars Y 
page 353 ~- A. No, sir .. In fact, she never mentioned it to 
me one way or the other. I didn't know what she 
had done with it or anything about it. 
Q .. Did you ever see Mr. Tom Savage out there f 
A. He crune there off and oll to get eggs. 
Q .. How often would Mr. Tom Savage comef 
A. I would see Mr. Savage there sometimes. 
Q. Would he come there as much as once a month f 
A. I never kept al record of it. 
Q. ,v ould it be that often f 
A. I don't know as it would or not. 
Q. When Mr. Savage was in town he would. come and get 
the produce, and when he wasn't in town why his son would 
come, is that righU 
A. I suppose so. 
Q. Did you ever see his son at the house getting the, produce 
when he would come there Y 
A. I have seen Tommie down there buyµig groceries, or 
vegetaibles and milk. 
Q. Did he come in the house! 
A. Sure. . 
Q. Would he stay there and get his milk and then go on 
away¥ 
A. Yes, sir; that is all I ever saw. 
Q·. You never heard him sitting down talking 
page 354 ~ to Mrs. Cole at any length about anything? 
A. I don't believe I did. I don't believe I ever 
saw him sit down in the house that I kn·ow of. 
Witness stood aside. 
page 355 ~ RO.SA BROWN (col.)', 
a witness introdueed in behalf of the plaintiff, 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. I want you to state to the Court and the jury your name, 
Rosa. 
A. Rosa; Brown. 
Q. How old are you f 
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A. 48. 
Q. Where do you live? 
A. In Washington, but this is my native home. 
Q. How long have you been a.way. from James City· and the 
City of Williamsburg Y 
A. Four years in May, last May. 
Q·. Where did you live in Williamsburg? 
A. Down on '8:outh Henrv Street. · 
Q. Near where. Mrs . .Ida Cole lived 1 
A. Yes, sir ; on the same street. 
Q. Did you ever work for Mrs. Cble 1 
A. Yes, sir. 
Q. Over how long a period of time 7 
A. Ever since I knowed her, °Qig enough to work I used to 
stay on the place. 
page 356 ~ Q. You worked there when Mr. Robert Cole, 
Sr., was livingY · · 
A. Y &R, sir. I worked there when l1er husband was living, 
yes, sir. · 
Q. Robert -Cole, Sr. T 
A. Yes, sir. 
Q. Did you work there aU of the time 7 
A. I worked there three times a week. 
Q. Three days a week Y 
A. Yes, sir. Monday, ·wednesday and Saturday. 
Q. When you were down there working on the place would 
vou talk to Mrs. Cole Y . 
· A. Yes, sir. 
Q. Sheiwould be alone "ith you when you were doing your 
work? 1 
A. Yes, sir. 
Q. Did she talk very much Y 
A. Yes, sir. She used to talk quite a lot. When she was 
alone she would be glad when I came and talked to her. 
~. She didn't have anybody to pay her a social call or visit 
her that you know of at all! 
A. No, sir. 
Q. From your experience and conversations with Mrs. Cole 
and being there in the home with her for the period of time 
that you have told the jury you were there-
A. Yes, sir. 
Q. -did you form any opinion as to Mrs. Cole's 
page 357 ~ capacity to attend to her business affairs f 
A. No, sir. 
Q. Did you decide whether she could or couldn't? 
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A. I don't think she could, because her son used to do that, 
attend to her business. 
Q. Do you know who attended to the business after her son 
died? 
A. I used to see the· banker there-what is his name Y 
Q. Mr. Savage? 
A. He used to come down and bring her papers and attend 
to that, the times I was there. Of course, I wasn't there. all 
of the time. But I have seen him there on different times. · 
Q. Did you have any difficulty with Mrs. Colet Did she 
ever g·et mad with you Y 
A. Yes, sir, and drive me off th<:, place. But I been know-
ing her all my life and I paid no mind to her. 
Q. You just knew l\frs. Cole and didn't pay any attention 
to itY 
A. No, sir; I never paid any attention to it. 
Q. Did Mrs. Col~ use profanity muchY 
A. Yes, sir. 
Q. Can you tell the jury of any occasion that she did use 
ugly lang1.iage to you, and what it was about? 
page 358 ~ A. She used to curse me out but I didn't pay 
her anv mind because I knew she was sick and 
wasn't responsible ·for what she said, because she was suffer-
ing with her head and had beent ever since I knowed her. 
Q. Did she on any occasion that you can give the jury use 
that language toward you, and what was it about? 
A. She used to get pretty fretted because T didn't do the 
work, didn't do it when she wanted it done. -She used to get 
fretted with me and give me a running over, but I didn't pay 
no mind to her, and she see I didn't pny no mind, and she 
would .say she was sorry she said it; don't pay ·no mind to 
her; she sick and her head bothering her so bad she wasn't 
responsible for what she said. 
Q. Did she get after you one time about going upstairs and 
opening· the windows? 
A. Yes, sir. 
Q. Tell the jury what happened .. 
A. She told me. to go up and do 1t. 
Q. I know you are going to hesitate to use the langr..ag·c 
that she used-
A. Yes ; I don't use none of. it. 
Q. -but you will have tog~ ahead. 
A. She told me to go upstairs and clean up and leave the 
window open so the dust could go out. And when she came 
up the~e a lot of flies came in and she cursed me out and told 
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· me to go on down stairs, didn't need me any more. 
pag·e 3591 } When anybody says things like that to me I gets 
· filled up and cries, and then she· ~eels sorry for 
me and tells me ''Don't you pay n,o mind to what l say; I am 
not resvonsible for what I say. I feel sometimes like I could 
just take an axe and knock myself in the head because my 
head been ailing me since I was a ehild on the whole side of 
my head.'' She had got deaf and lost eyesight on account of 
this ear, something the matter inside of her head. They never 
ca1-ried her to the doctor. Said she suffered like that all her 
life and the older she got the worse off she got. 
Q. When did you leave there'Y 
A. I worked there to the second Saturday in May when I 
left. That would be 4 years ago. 
Q. You }pf t there in 19371 
A. Yes, sir. 
Q. I want you to tell the jury what she said to you about 
leaving1 those windows open? 
A. ·,She cursed me out. I can't say what she said. She just 
curRed me and told me she didn't need me any long-er. 
Q. Did she use vile language to you Y . 
.A.. Yes, sir. And said she didn't need me any longer. I 
come on down getting ready like I was coming home. She 
told me, asked me where I was going? I told her I was g·oing 
· · home like she said. She said '' Oh, Rosa, I haven't 
page 360 } any sense, don't pay me no mind because I am not 
responsi,ble for what I do, I am in misery, child. 
You don't- know what misery I go through." 
Q. She did raise some chickens and eggs and made some 
butter, did she? 
A. Indeed so. 
Q. And sl1e sold that at the,place? 
A. Yes, sir. I used to churn for her three times a week. 
Q. And she would wait on the customers when they came 
011t there for that? 
.A.. Yes, sir. Sometimes she be .glad to see them come, and 
ag·ain she was not, because she said she was sick and didn't 
feel like bothering with them. 
Q. From your experience with her over that long period of 
time and your conversations with l1er and being there in the 
home with her, would that be the, amount of business that she 
could attend to, selling· those chickens and eggs? 
A. That is all I ever seen her do, selling chickens and sell-
ing her milk. 
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· Q. Do you know of anybody that ever had a business trans-
action with her the time you were there? .. 
A. No, sir. · 
Q. Did. you. ever see Mrs. Otey out there Y 
, A. Yes. sir. 
page· 361 J. · · Q. How often Y 
A. Very often. She used to come down, and 
she was so glad to see her when she came. . 
Q. Mrs. Otey is the niece who testified a while ago, came 
in ahead of you 1 
A. Yes, sir. She always said she was a fine woman and 
she loved to have her al'ound. 
Q. Was Mrs. Otey good to her Y 
A. Yes, sir; sweet as she could be. 
Q. Do anything for Mrs. Cole in the line of housekeeping t 
' A. Do the sewing and anything else she wanted her to do. 
While she was there she used to do it. 
. Q. Of course, when you were there you did the washing¥ 
A. Yes; sir; and ironing, and c~hurning, cleaning up the 
house. 
Q. Mrs. Otey made her clothes for her T 
A. Yes, sir. 
Q. Did she seem to appreciate what Mrs. Otey did for her Y 
A. Yes, sir. , 
Q. Did she seem to be attached and devoted to Mrs. Otey¥ 
A. Yes, sir. · 
Q. Did she ever say to you that she didn't like Mrs. Otey, 
or-
A. No, sir. 
page 362 ~ Mr. Dovell: I think counsel has gone to testify~ 
ing again. 
Mr. Flanagan: No I haven't. I asked her did she ever 
say so a11d so, or not. 
Q. What was her attitude toward Mrs. Otey while you were 
there up to 1937, I mean how did she treat Mrs. Otey and 
feel towards her? 
A. She felt toward her like she was her niece, and shc:-
was glad to see her when she came there. 
Q. Was Mrs. Otey attentive to her¥ 
A. Yes, sir. 
Thomas D. Savage, et al., v. Gracie V. Nute, et als. 239 
Rosa Brow'll (col.) 
CROSS EXAMINATION. 
By Mr. Dovell: 
Q. How many times would you sav now that you had seen 
Mrs. Otey there, altogether T .. · 
A. 10h, she used to come there two or three times a week, 
or sometimes she come twice a week, something like that, 
while I was there. 
Q. Was that while Robert was sick? 
A. Yes, sir. 
Q. Before Robert was taken sick you didn't see her there 
much? 
A .. Yes, sir; she used to come all of the time. I 
page 363 ~ been knowing her most all my life because I was 
raised-wasn't born on the place, hut my brother 
was born there; had a house there on the spot when old.man 
Bob Cole was living; used to live on the place. 
Q. You used to work there when Mr. Cole was living, her 
husband? 
A. Yes, sir. I was small, but I used to wash the dishes and 
sweep the floor. 
Q. What were you then? 
A. Eight or riine years old then. 
Q. You are 48 nowY 
A~ Yes, sir. 
Q. And if Mr. Cole has been dead 40 years-
A. 40 years, yes, sir. 
Mr. Hicks : 38. 
Q. How often would you ·see ::M:rs. Otey and Mrs. Cole, l\frs. 
Ida Cole, quarrel? 
A. I never deen them quarrel. 
Q. Never quarreled? 
A. No, sir; not when I was there. · 
Mr. Flanagan: If Your Honor, please. There is nothing 
· in the world in this record to justify or substantiate that ques-
tion. I object to it and ask the Court to tell the jury not to 
consider it. 
The Court: Well, the record is just as it was 
pag·e 364 ~ before. · 
· Mr. Flanagan: I don't think that intimation on 
the_ part of Mr. Dovell was proper. 
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Q. Ever seen Mrs. Cole quarrel with anybody elseT 
A. Yes, sir; she used to quarrel with plenty of people down 
there, because I used to couldn't get children to go down and 
get milk because she was frightful like that because she was 
sick and did.I1>t have any patience to wait on people like that. 
Q. Who else do you recall coming there to get anything! 
A. I couldn't mention all of the people that came there; 
couldn't recall the names of them. 
Q. You can't rec;tll the name of any of them! 
A. No, sir; so many people went there. · 
Q. Outside of your children who did she quarrel with-did 
she quarrel with your children? 
A. Oh, yes, sir. She used to get angry when they came down 
there; didn't like to be bothered with them. 
Q. Didn't want them around there¥ 
A. At times when it seemed like she was so bad off. Some-
times she felt good and she· was g-lad to see anyone come just · 
like I would be. 
Q. As far as you know she was suffering and feeling· ·badly 
all of the time T 
A. Yes, sir. 
Q. She handled the .produce and sold the pro-
page 365 }- duce to the customers T 
.A. Yes, sir. ' 
Q. She worked her garden? 
A. Yes, sir. She used to hire old man Simpson to work 
her garden. 
Q. She g·athered the vegetables? 
A. Yes, sir. · 
Q. She raised her own chickens f 
A. Yes, sir. 
Q. Gathered the egg·s herself? 
A. Yes, sir. 
Q. Are you still living in Washing-ton, or are you back here 
nowT 
A. Still living· in 1'T ashington . 
. Q. How would you work, by the day or by the week? 
A. I have d~.y's work. 
Q. Paid you by the day 1 
A. Yes, sir. I got two dollars a day when I worked. 
Q. HuhT c; 
A. I get two dollars a day when I. worked. 
Q. I am talking about down at Mrs. Cole's? 
A. Used to pay me twenty-five cents an hour when I worked 
fur~~ : 
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Q. You just worked by the hour f 
A. Yes, sir. 
Q. Paid you each day when you were through t 
page 366 } A. Yes, sir. Because she said she didn't know 
what might happen to her before the next ~orn-
ing, and she liked to pay me by the day when I g·ot through 
work. 
Q. Always paid you every day when you were through? 
A. Yes, sir. 
· Q. Any difference between you and Mrs. Cole as to what 
she would owe you t 
A. No, sir; she always treated me nice. 
Q. She was all rig·ht about it? 
A. Yes, sir; always treated me all right. 
Q. And when she thought you were not doing your work, 
your hour's work,, she would get after you 7 ' 
A. She know I does an ·hour's w.ork. 
Q. She got after you anyhowf 
A. Yes, sir. 
Q. Is that the only place you ever worked around here? 
A. I used to work at Jackson's store; used to clean.Jack-
son's store a.t the time up the street here. Mr. Jackson. I 
would clean his store in the morning and go down there in the 
evenings. 
Q. You never worked anywhere else in any home? 
A. I used to work for old man Bob Wilkins and different 
places. Worked at the laundry a long time. 
Q. Who was old man Bob Wilkins? 
A. He was policeman; he used to be a policeman,-Sergeant 
Wilkins. 
page 367 } Q. That is his name, old man Bob Wilkins? 
A. Sergeant. 
RE-DIRECT EXAMINATlON. 
By Mr. Flanagan:· 
Q. Did you ever see this young gen~leman out at Mrs. 
Cole's? Stand up, Mr. Savage. 
Note: Thomas Daley Savage stood up. 
A. No, sir; I don't remember him. If I see him I don't 
lmow who he was. 
Q. You don't know who he is now, do you f 
A. No, sir. 
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Q. That is Mr. Thomas Savage. You ever hear Mrs. Cole 
say he had been down there 1 
A. No, sir; I never heard her say anything about anybody 
like that except to talk about his father. ' 
Witness stood aside. 
page 368 ~ J. B. SAVAGE, 
a witness introduced in behalf of the plaintiff, 
:first being duly sworn, testi:fi.ed as follows : 
DIRECT iE~INATION. 
By Mr. Flanagan: 
Q. I want you to state your full name f 
A. J.B. 
Q. How old are you f 
A. 74. . 
Q. Where are you employed f 
A. Eastern State Hospital. 
Q. In what capacityY 
A. In the fire and engine room. 
Q. How long have you lived in the City of Williamsburg 
and James City County Y 
A. I have been in Williamsburg for about 32 years. 
Q. During her lifetime did you know Mrs. Ida S. Cole, the 
widow of Mr. Robert R. Cole, Sr. Y 
A. Yes, sir. I been knowing her ever since I been in vVil-
liamsburg. 
Q. Did you see her often during her lifetimef 
A. Yes, sir; not so very of ten. I used to work 
page 369 ~ there quite a bit for her son. I never visited 
there or anything like that. 
Q. Your business there was purely business not social, your 
visits thereY 
A. Yes, sir. 
Q. Did you talk to Mrs. Cole when you were there¥ 
A. Not so very much unless her son wasn't there and be 
left a 'message for her to tell me something; that is A.bout 
all, though. 
Q. Did you in your association with her and the work that 
vou did for her son and from your conversations with Mrs. 
Cole, did you form any opinion as to her ability to transact 
her business affairs and to enter into contracts and to be 
contracted with Y 
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.A.. Well, no, .sir; I never had any dealings with her much, 
you see, to find anything of that sort out at all. 
Q. Did you from your conversations with he1; and your ob-
servation of her form any opinion as to whether she could do 
thaU 
Mr. Dovell: I think the witness has already disqualified 
himself by his previous statement. 
The Court: He answered he did not. Go ahead, if he has a 
further answer. 
A. At times, Judge, she would answer you, and theu again 
she wouldn't answer you, very frequently, about 
page 370 ~ anything at all. She was kind of a peculiar kind 
of a lady anyway; didn't have anything to say, 
but just·so much. 
Q. Mr. Savage, I don't want to cross examine you, but 
didn't you tell us out there in the hall a little while ago she 
didn't have the capacity to attend to her business? 
Mr. Dovell: I object to it as an effort to impeach his own 
witness. 
Mr. Flanagan: He has taken us by surprise, Your .Honor. 
Q. Didn't you tell us out there a minute ago that she didn't 
have the capacity? · 
A. There were times, I say, that she seemed to be some-
thing like a child. She would g·et in those ways, don't you 
see. I wasn't around there all of the time. It was quite a 
little while since I was there, too. 
Q. Are you related to Ji,red R. Savage 7 
A. Some distant relation; yes, sir. 
Q. Will you state to the jury what that relation is T 
A. Well, we are supposed to be second cousins. 
CROSS EXAMINATION. 
. . 
By Mr. Dovell: 
Q. You never saw enough of Mr~. Cole to form any intal-
ligent opinion? 
page 371 ~ A. Sir T 
Q. You never saw enough of Mrs. Cole to form 
any intellig·ent opinion of what she couldn't or could do? 
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A. I never visited her enough to find out those things en-
tirely; no, sir. 
Q. And as far as you know she had little or nothing to 
say? 
A. She didn't have a thing to say to anyone, and no more 
than what you ask her, or things of that sort 
RE-DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. You want to add anything to it f 
A. No, sir. 
Q. You have people over in the asylum that work in your 
department, don't you, who are inmates and patients f 
A. Yes, sir; I work them myself. · 
Q. And they do the work as they are told to do it, do they 
not! · 
A. Yes, sir. . 
Q. And you could send them to the store-
Mr. Dovell: I object to that line of testimony as having 
no bearing on this case at all, coming from a. lay witness. 
Mr. Flanagan: Your proof here, Mr. Dovell, is 
pag·e 372 ~ that this lady was engaged in the chicken and eg·g 
business and made chnnge, and I presume you 
will follow it on through with your other witnesses. 
Mr. Dovell: And I dare say that will be the testimony 
of nearly-
The Court: If you a.re in a position to compare the two, 
but you are comparing things of different degrees, perhapR. 
"\Ve are comparing people who are admittedly patients of an 
asylum, or a.n institution. 
Mr. Flanagan: Mr. Dovell's proof is to this effect: that 
she handled her business there ou t]1e farm-and then it turns 
out from the evidence that the only business that she did 
handle there would be selling chickens and eggs. 
The Court: That is all right. 
Mr. Flanagan: Does he have people in tha.t asylum :who 
could do those things, make change and make small pur-
chases and demand the right change and g·ive the right 
change. Mr. Dovell: If that goes for lack of capacity to make wills, 
all these people raising chickens had better look out. 
Mr. Flanagan: I don't say that. 
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Bv the Court: 
"' Q. What department in the asylum do you 
page 373 } work? 
A. Power plant, the engine room. 
Q. You have inmates working under you in the engine 
room, in the power house? 
A. Yes, sir. 
The Court: All right, sir, what do you want to ask himY 
By Mr. Flanagan: (•Continued) 
Q. Don't those people go around: the streets, some of the 
inmates, and g·o in stores and make purchases Y 
A. Yes, sir. 
Q. Don't they do that! 
The Court: I think that is generally known. I have lived 
here three years at one time, and I think that is pretty gen-
erally known. · j 
-~- Mr. Dovell: Some of them don't come back, either. 
Q. They do make purchases and make the correct change 7 
A. Yes, sir. 
RE.:CROSS EXAMINATION. 
By Mr. Dovell: , 
Q. And some of them don't come back? 
A. I expect they do, but all of mine do. I can send them 
anvwhere::-send messages, send by them and get anything, 
" and they will bring it right back with the right 
page 37 4 r change. 
Q. They are what you call convalescents, aren't 
they? . 
A. Yes, sir. 
The Court: If they trust them in the power plant I guess 
they know what they are doing. 
l\fr. Dovell: Shovel coal, I suppose. 
Witness stood aside. 
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page 375 r GEORGE "\VEDGE, 
a witness introduced in behalf of the plaintiff, 
first being -duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. You are Mr. George Wedget 
A. Yes, sir. 
Q. How old are you Y 
A. 64. 
Q. How long have you lived in James City County or the 
City of Williams-burg! 
A. 1916. 
Q. Have you been here constantly, or continuously since 
that time! 
A. No, sir. 
Q. What times were you absenU , 
A. 1916 to 1925. I left and came back in 1929. 
Q. During your stay here and during her lifetime did you 
have occasion to know Mrs. Ida S. Cole! 
A. I did. 
Q. How often would you visit her home and for what pur-
pose! · 
. A. Well, I had a little business with Mr. 'Cole, her son, 
Robert. 
page 376 ~ Q. Would you go there often? 
A. Possibly 2, 3 or 4 times a year. 
Q. Were you and Robert friendly! 
A. Very inuch, I think. 
Q. After ·he died did yon visit there often then f 
A. Two or three times a year; in going by. 
Q. Were yon interested in Robert? 
:.A.. 1:es, sir. , 
Q. Did you see Mrs. Cole on the visits that you would make 
there to see her son T 
A. HuhY 
Q. Would you see Mrs. Cole when· you would make your 
visits to the son T 
A. 1: es, sir. 
Q. Did you talk to her? 
A. Yes, sir. 
Q. Did you observe her in her conduct and her demeanor 
· around the place? 
A. Well, you mean was she friendly with me, or what do 
you meanf 
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Q. I mean her g~neral conduct there, how she conducted 
herself around the place. Are you familiar with that? 
A. Not very good. · . 
Q. Did you in your association with her and your visits 
to her home form any _opinion as to her capac.ity 
page 377 r to transact business, and to make contracts or to 
be contracted with Y 
Mr. Dovell: I object to the question and any answer on 
the same grounds, that the witness has not sufficiently quali-
fied himself to express himself or form any conclusion. 
The Court: Go ahead, sir, answer the question. 
Mr. Dovell: · I save the point. 
A. I just forget just what you asked. 
Q. (Question starting· on line 24 on page :325 (M., p. 3~6) 
read to witness.) 
A. I did .. 
Q. What was that opinion! 
Mr. Dovell: ,. Same objection. 
A. I don't think she could. 
Q. Are you related to any of the parties to this suiU 
A. No, sir. 
Q. You have any interest in the result of iO 
A,. None whatsoever. 
' 
CROSS EXAMINATION. 
By Mr. Dovell: 
Q . .She knew all about the terms of that stump puller trans-
. action between you all, though, didn't she Y 
page 378 ~ A. Well, I think that was-
Q. Just answer tlie question. Did she Y 
A. The stump puller I bought from Mr. Robert Cole. 
Q. Did she know all about how much you owed on it Y 
A. I don't know whether she did or not. 
Q. You kept going back there how long after Robert diedY 
A. I was there a few times after Mr. Robert died after 
1936. 
Q. Until she got after you about paying for the stump 
puller? 
A. No, sir ; she did not. I didn't owe anything on the stump 
puller. 
' , 
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Q. You paid her something· for it after Robert died¥ 
A. I absolutely paid Mr. Hobert for it. 
Q. You did¥ 
A. I did. 
Q. Then she never said anything· to you about it after Rob-
ert died! 
A. She said she didn't want him to sell it, but he did. And 
I don't owe the Cole estate anything·; I don't think I owe 
them one penny. I know I don't. 
Q. Why did you say you didn't think so f 
A. Because I know I don't. 
Q. You did have some argument about iU 
A. No, sir. 
page 379 ~ Q. Never did? 
1 A. I never did with :\frs. Cole. 
Q. And ·you saw her once or twice before her son died Y 
A. Once or twice f 
Q. Talked to her once or twice before her son died Y 
A. I talked to her more than that. 
Q. How many times1 
A. "'\V ell, two or three or four times I had been there; four 
or five times. 
Q. You dicln 't go to see her Y 
A. I went to see Robert and we would talk. 
Q. And sometimes she would be present and sometime~ 
she wouldn't f · 
A. Well, some of the times I have seen her-saw her most 
every time I went. 
Q. And then once or twice after Robert died you went back 
there? 
A. I did. 
Q. What transaction did you ever have with her! 
A. None at all. 
Q. You didn't buy chickens or eggs? 
A. I went there with Mr. Banks and he bought eggs and 
butter and milk, and I bou~ht a few from her my own self. 
Q. You just said you never had any transaction with :Mrs. 
Cole. 
page 380 ~ A. Oh, well, I don't think that is any transac-
-= tion to spea,k of, buying little things like that. I 
shouldn't think so ; I don't know. 
Q. And you told the Court and the jury all of the oppor-
tunities that vou had to observe Mrs. Cole? · 
A. Told all"' that I can tell that will do any good, unless you 
want me to tell, as I told before, what was said. 
Thomas D. Savage, et al., v. Gracie V. Nute» et als. 249 
George Wedge. 
Q. Well, is there anything you haven't told Y 
.A... "Y'es, sir. · 
By Mr. Flanagan: 
Q. Let's have it. 
A. The way Mrs. Cole cursed and swore the day that I 
went there to pay Robert for the stump puller. 
Q. What did she say? · 
A. How many · ladies are out there? 
Q. They will have to excuse you. 
A~ She cursed, she God damned and didn't see what the 
hell he wanted to stand there for and talk when it was so 
much work to be done. 
Q. That was her boy t 
A. That is the boy. And got pretty loud, and I told Mr. 
Robert I reckon I better mdve out. And he said "No, that 
is Mother's way; you ain't g·ot to go unless you want to". But 
I thought I better go, and I left then. 
page 381 }- By Mr. Dovell: (Continued) 
Q. That was when you went there to pay for it? 
A. That was when I went there to pay for it. And I went 
there several times after that to see Robert. 
Q. The stump puller then was at your place, was it; when 
you went ther~ to pay for it the stump puller was at your 
place? 
A. Yes, sir. 
Q. And her using oaths was one of the things that makes 
you think she wasn't capable of handling her own business, 
is it? 
A. Well, the way she acted. 
Mr. Hicks: Let him answer, Mr. Dovell. 
Mr. Flanagan: He has a right to explain it. 
Q. Go al1ead and say what you want to say, if you hadn't 
:finished. 
l\fr. Flana~;an: That is what we want him to do when he is 
asked a question. This is an important matter. 
Q. Counsel have in mind something you have omitted. 
A. The way she acted when I went there I didn't think the 
ladv-Q. Have you told the Court and jury how she acted? 
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A. I think so. 
Q. Then I ask you again, then her using oaths is one of the 
1 reasons you think she wasn't capable of handling 
page 382 } her business Y 
A. I just don't understand you right. 
Q. Anybody who swears .is ~razy, iri your opinion Y 
A. Well, 1 wouldn't want to say she was crazy, but I would 
~ay that ·s~e wasn't exactly right in her mind. I would say 
that. 
Q. Ang. anybody who would swear would not be exactly 
right in. their mind, in your opinion Y 
A. I don't think they would; not that way. 
Q. What-
A. Not for a lady; I just want to understand you right .. 
Q. Then he1· using the words, the oaths, is one thing that 
made you think she wasn't capable of handling her business f 
A. The way she conducted herself in her language. 
Q. What was she using the oaths aboutT 
A. Well, she was mad at Robert. because we were talking; 
standing, I suppose, and she thought he ought to be at work. 
Q. She wasn't. talking about the stump puller! 
A. She was not. 
Q. Nothing said about the stump puller! 
A. Nothing to me whatever. May I say something, Your 
HonorY 
Mr. Flanagan : Yes, sir. · 
page 383 ~ ·The Court: . If it has a bearing on the case you 
may, yes, sir. 
A. I think I have a witness to swear that I paid for the 
stump puller. I think he is in town. I can call him in, if you 
wish. 
Q. I think I have one to show you didn't. 
, A. Sir? . · , 
. Mr. Flanagan: I object to that, if Your Honor, please. 
The Court: I will instruct the jury that Mr., Wedg·e isn't 
being tried here for not paying for the stump puller. 
Mr. Dovell: I want to ask him if that wasn't the occasion 
:for , the friction between he and Mrs. Cole. 
The Court: Mr. Dovell asked you if that was the reason 
for the disagreement between you and Mrs. Cole. 
A. No, sir. 
. . 
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The, Court: Now are there any other questions Y 
Mr. Flanagan: I would like for Your Honor to instruct 
the jury to disreg·ard the statement of Mr. Dovell made in 
reference to the stump puller. 
Mr. Dovell: I have no objection to that, until I put the 
witnesses on. 
The Court: Disregard all that evidence in reference to 
payment of the stump puller to show whether or 
page 384 ~ not Mr. Vv edge had or not paid for the stump 
puller. 
RE-DIRECT EXAMINATIOJN. 
By Mr. Flanagan: 
Q. Did you, Mr. Wedge, have any ill feeling toward Mrs. 
Cole when she died 1 
A. Absolutely not. 
Witness stood aside. 
page 385 ~ WINNIE SOUTHALL (col.), 
a witness introduced in behalf of the plaintiff, 
first being· duly sworn, testified· as follows : 
DIRECT EXAMINATlON. 
By Mr. Flanagan: 
Q. Your name is "\Vinnie Southall f 
A. Was Brown, but my first husband was a Southall, but 
they always call me "Southall" now. Call me Southall. 
Q. You are known as Winnie South~ll 1 
A. Yes, sir. 
Q. How old are you, do yo~ know 1 
A. :N"o, sir. · 
Q. ·where do you live 1 
A. Down on the Asylum Road. 
Q. Down there in' the direction of Mrs. Ida Cole's place? 
A. Yes, sir. 
Q. Did you ever work for Mrs. Cole? 
A. Yes, sir. 
Q. How long did you work for her and when was it t 
A. I worked for her nearly a year. 
Q. Did you know Mrs. Cole for any length of time? . 
A. Most as I kn owed her was when I first worked for her. 
Didn't never live down there. 
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page 386 r Q. You did housework for her Y 
A. Yes, sir. 
Q. Did you ever hear Mrs. Cole speak of the 'dead people 
coming back and talking to her! 
.A. I heard her say the angels came back and would sing a 
little. 
Q. Did she say anything about-
Mr. Dovell. I object to counsel leading the witness, if Your 
Honor, please. 
Q. Did she say anything about the relatives coming back to 
see herf 
Mr. Dovell: I object to that. 
A. She said she had some, her sister's child, but she had 
never seen them. .And after a while she got some pictures 
to look at of the.m and she called me-never called me by my 
name, used to call me "Old lady". "Old lady, here is my 
pictures I been talking· about a ·long time; here is these chil-
dren I been talking about.'' I had never seen them in my 
life, but I seen the pictures of them. 
Q. What did she do with the pictures f 
A. I don't know. But I know she had them. She laid them 
on the table and I saw them. 
Q. Whose pictures were they Y 
A. Her picture, and her daughter's (Indicating). 
Q. You mean Mrs. Nute? 
page 387 ~ A. Yes, sir. 
Q. And Mrs. Nute's daug·hter? 
A. Yes, sir. 
Q. They were sent to her before Mrs. Nute came clown 
here? 
A. Yes, sir. 
Q. Do you remember when Mrs. Nute came here? 
A. No, sir. 
Q. Were you working down there then? A: No, sir. 
Q. Had you left before Mrs. Nute came? 
A. Yes, sir. 
Q. Did you see Mrs. Cole after Mrs. Nute had been here? 
A. Did I see her Y No, sir; didn't see her then; just seed 
them pictures all I seen. 
Q. What was the attitude, did she seem to think much of 
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her little niece and her little grand-niece after she got the 
pictures; did she talk about them f 
A. She said she wish she could see them. She certainly 
did. But she would sit down and cry about her and wish she 
could see her. 
Mr. Hicks : The juror on the back row said he didn't hear 
you, Winnie. 
A Juror: Talk a little louder. 
The Court: Just repeat what you said. 
A. She said she wanted to see the children. And 
page 388 } she got the pictures of them~ Did you understand 
it? 
A Juror: Yes. 
The Court: That is good. Keep your voice up SQ they may 
understand. 
Q. What did she do Y I don't know whether the jury heard 
that or not. I think you said she cried about the pictures 7 · 
A. Yes, sir. She used to cry about the pictures. She 
couldn't see them, but she saw the pictures and she cried about 
them. And she started to crying and I said '' Mrs. Cole, 
don't cry because you will start me to crying, too". Did you 
understand thaU That is all right. , 
Q. Do you think Mrs. Cole· from what you knew of her and 
your living and working down there with her was capable of 
attending to any business to amount. to anything? 
A. Well, I don't know. Sl1e was capable of attending to 
her business, but she attended to what she could when her 
head was right. Sometimes her head was so she didn't know 
anything. . 
Q. I don't lmow whether you remember dates, but were 
you working· there in 1937 f 
A. No, sir. 
Q. That was about 18 months before she died, in October, 
1937! 
A. I don't know. 
Q. Why did you leave there? 
page 389 ~ A. What makes me leave there? Well, I don't 
know what made me leave there, but anyhow I 
went to the door and was going in and she asked me what I 
was going in for. I told her to do my work. And she said 
she didn·'t want me. When someone didn't want a person, dis-
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charge a person, you ain't staying there, is you; you are go-
ing away from there. 
Q. · Had you done anything to her 1 
A. Nothing iJ;i. the world. 
Q. Had she told you not to come back the day before! 
A. Told me not to come back? 
Q. The day before you lefty 
.A.. Yes, she told me to come back that day after I left that 
evening-told me to come back. I came back like she said, 
but after I got to the door that morning she didn't want me 
to come in. 
Q. And you didn't try to get by, either, did you? 
A. No, that I didn't. I never tried a bit. 
Q. Did you ever see her have a pistol there¥ 
A. A. pistol? She kept them right by her bed, and gun, too, 
sitting up there. I know nobody ain't coming in there with all 
them things. I don't go in there. 
Q. Were you scared of Mrs. Cole Y 
A. I was scared of her that morning when she said "Go 
away". I didn't stay there. I didn't stay around 
'page 390 ~ there then. You all ( speaking to the jury) under-
stand me good? That is good. 
CROSS EXAMINATIOIN •. 
By Mr. Dov ell: 
Q. What year did you work for her Y 
A; I don't know. 
Q. Was her son living! 
A. No, sir. 
Q. He had died f 
A. Ain't seen her son, neither her husband. 
Q. Her son .. died before you went to work for herY 
A. Yes, sir. 
Q. So all that you knew about her was after her son's 
death? · 
A. Yes, sir. 
Q. And you were there _about a yearY 
A. Yes, sir. 
Q. Work every day f 
A. Work every day except that day that she told me not 
to come in. 
Q. And you would go up the road at nig·ht to your house, 
and spend the night there at your house, and go back the next 
morning! 
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page 391 } A. Yes, sir. 
Q. She was g·ood to you f 
A. Oh, yes, sir. She was good sometimes; sometimes just 
like anybody else old folks get foolish. . 
Q. .She didn't think you h~d given her a day's work she 
would climb on you about iU 
A. Oh, yes, sir. 
Q. And you were the . '' old lady'' and she was the young 
woman, was she? . . 
A. Yes, sir. She called me '' old lady'' all the time. She 
was the younger, so I took it and came along. 
Q. It was understood between you that you were older than . ' 
she was? 
A. Yes, sir (Laughing). 
Q. You were not there when she had the sickness and was 
in bed for some time Y 
A. Yes, sir ; I was there one time she was real sick. I was 
there. 
Q. You remember who else was there then f 
A. She had a nurse; she had a nurse from up yonder some-
where from here. 
Q. Were you working· there then Y 
A. Yes, sir. · I was staying there when she had the nurse 
there. 
Q. You were working there thenY 
page 392 ~ A. Yes, sir. 
Q. You .don't know whether that was in l937' 
or not, do yon Y 
A. No, sir. 
Q. But you know 'that you were not working there when 
Mrs. Nute came .down there with her daughter? · 
A. I wasn't there. 
Q. You were not working there when she got· the pictures 
were vouY 
A. SirY I was working there when she got the pictures. 
Q. You were! . 
A. Yes, sir. I was working there when she got the pic-
tures ; I was there. 
Q. How often did you see Mrs. Cole after you stopped 
working there? 
A. Me Y After I stopped working for Mrs. Cole Y I didn't 
see her no more. When she told me not to come there I didn't 
:;ee her no more. I didn't see ·her no more, you see. 
Q. You never saw her any more Y · 
A. No, sir. Never bothered any more down there after 
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she told me don't want me and I didn't bother down there any 
more. 
Q. Do you know who else worked for her besides you Y 
A. Lucy Lee, she worked down there. She worked down 
there until she died. 
page 393 t Q. Lucy Lee is here in town? 
A. She is down the road here. 
Q. ,She started when you stopped and worked until she 
diedY 
A. Yes, sir. 
Q. And how about the woman named Johnson? 
A. Johnson! 
Q. Yes, a colored woman named tT ohnson who worked for 
her? 
A. Not as I know of. I don't know anything about that. 
Q. Were you ,vinnie Brown or Winnie Southall when you 
worked there f 
A. Winnie Southall, my name is. 
Q. You married Brown the last time? 
A. Yes, sir. He g·ot drowned and I married a Brown. 
Q. That sort o.f washed him out of your life, and you went 
back to Southall? 
A. Yes, sir. He had gone. So they called me Southall 
just the same. 
Q. And you claim the name of Southall now V 
A. Yes, sir. 
• Q. l)id Mrs. Cole have many people come there to see her? 
A. She had right smart sometimes come to see her. Some-
times not any at all. 
Q. Would a day go by somebody didn't come down there? 
A. Sometimes they came down there; come down there and 
get eggs and butter. 
page 394 t Q. Wasn't there one or more people there every 
day in the week to get something? 
A. No, sir;-I mean, yes, sir; be there mostly every day. 
Q. And would you see them when they would come Y 
A. Yes, sir. 
Q. Was Mrs. Cole a very qu.iet silent sort of person, or did 
she do all or a lot of the talkmg? 
A. Well, sometimes she do lots of talking; and then some-
times she didn't say nothing. 
Q. When those people would comE, there to get things, who 
would do most of the talking T 
A. You too hard for me on that; because I never stayed 
Thomas D. Savage, et al., v. Gracie V. Nute, et als. 257 
Mrs .. Rosa W.edge. 
there to see what they were talking about, or what arguing 
they were doing, or nothing. 
Q. I ask you, who did the talking·? 
.A. -Well, that is what I am telling you now; I don"t know 
who done the talking. When they comes in I walks out; tend 
to my business. 
Q. Did Mrs. Cole ever talk to you much 7 
.A. Sometimes. . 
RE-DIRE.CT EXAMINATION. 
By Mr. Flanagan: 
· Q. Did Mrs. Otey come there often? 
A. Yes, sir. 
page 395 } Q. How often? 
A. -Sometimes I was there when she came there 
right often. 
Q. Did she help Mrs. Cole around the house? 
.A. Yes, sir. Whatever she asked her to do she would do it. 
Q. Did she do things for Mrs. Cole? 
A. Yes, sir. 
Q. vVas Mrs. Cole always glad to see her 7 
A. Glad to see her. 
Witness stood aside. 
page 396 ~ MR.S. ROSA "WEDGE,, . 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows: 
DIRE-OT EXAMINATION. 
"By Mr. Flanagan: 
1 
· Q. What is your first name? 
A. R.osa. 
Q. Rosa Wedge? 
A. Yes, sir. 
Q. You are the wife of Mr. George ·wedge who just testi-
fied here? 
A. Yes, sir. 
Q. And you _of course live with your husband? 
A. Yes, sir. 
Q. And you have been in James City County and Williams-
burg the same period of time that he has Y 
A. Yes, sir. 
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Q. During .. your stay here and during the life of Mrs. Ida 
.S. Cole did you know her t 
A. Yes, sir. . 
Q. Did you visit her home, and on how many occasions and 
with whom! 
A. I visited her home with Mrs~ Otey. 
page 397 ~ Q. That is one of Mrs. Cole's nieces t 
A. Yes, sir. 
Q. When you went to Mrs. Cole's with Mrs. Otey did she 
do anything for Mrs. Oole while you were there Y 
A. Yes, sir. She did everything that Mrs. Cole asked her 
to do. And went any time that Mrs. Cole sent for 4er and 
many times that Mrs. ·Cole didn't send for her. 
Q. Did you talk to Mrs. Cole much Y 
· A. Well, I talked to her quite a bit when I would be there 
with Mrs. Otey when she wasn't talking to Mrs. Otey; she 
would then talk to me. 
Q. Would you be present during the time Mrs. Cole would 
be talking with Mrs. OteyY . 
A. Yes, sir. 
Q. Did you go there often 7 
A. Quite frequently we went there. 
Q. You lived at Mrs. Otey'~ at one timeY 
A. I stayed with Mrs. Otey about two or three weeks in 
1938. Went there and stayed between two and three weeks, 
s_omething· like that. And we went to Mrs. Cole's right often 
during· tliat time. Mrs. ·Otey used to wash and iron for Mrs. 
Cole, and sh~ did a lot of sewing for her. Used to buy ma-
terial and make dresses and c.ari-y them to her, because I 
have been with her when .she did that. · And she used to carry 
corn to the mill for her to have it ground, and all 
page 398 ~ such things that Mrs. Cole asked her to do in that 
way I knew anythino· about. 
Q .. Did she seem to be fond ofl\frs. Oteyf , · 
A. She seemed to think a lot of Mrs. Otey. In fact, she 
told me at one time that she thought more· of Mrs. Otey than 
any of her other relatives. 
Q. Did you ever hear Mrs. Cole express any intention as 
to what she intended to do with her farm T 
A. She said she intended to leave the farm to Mrs. Otev. 
Q. Did she, Mrs. CQle, talk to you about thatY ., 
A. Well, she just one time that I remember right well-I 
couldn't tell you exactly when it was-was talking about it, 
you know, taking care of her affairs. And she said sl1e would 
rather have Mrs. Otey to have the farm than any that she 
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knew of, and then she asked Mrs. Otey if she let her come 
there· if she did leave the farm to her would she run it like 
she run it Y And Mrs. Otey answered her that she would run 
it as near like she run it as she knew how. 
Q. In your association with Mrs. Cole and your observa-
tion of her in her home and the conversations in which you 
heard her engage with Mrs. Otev and the conversations with 
you, did you form any opinion ·as to her ability to transact 
business affairs or to contract or be contracted 
page 399 ~ with 7 
A. Well, my idea was that Mrs. Cole dii4l 't have 
very much education and that ~he wouldn't be capable of 
contraicting very much business herself. · Outside of selling 
her butter and eggs and milk and stuff like as that, I don't 
,think she could. I don't think that Mrs. -Oole would have been 
able to take care of very much business herself . 
. Q. Were you ever out there when Mr. Savage was there? 
.A. No, sir. . 
Q. Were you there after Mrs. Nute came down to Virginia 
to see Mrs. Cole? · 
.A. Yes, sir. . 
Q. Did you ever hear Mrs. Cole express herself with refer-
ence to Mrs. Nute and Mrs. Nute's daughter? 
A.. Yes, sir. She seemed to think a lot of Mrs. -Nute and 
her daughter and even wanted to adopt the little girl. And , 
at one time she asked me to mail a letter for her that she had 
written and said she didn't want anyone to know she was 
mailing that letter, and there was money in it for a birthday 
present for this child. .And she asked me if I would take it 
and say nothing about it to anyone, and I told her I would. 
Q. Did you mail the letter T 
· A. Yes, sir. 
, Q. Do you know why she didn't want anybody 
page 400 ~ to know it? 
. A. I don't know that part of it. She said she 
didn't want anyone to know she was mailing that letter with 
the money in it for this child. 
Q. Did Mrs. Cole eyer sa.y anything to you about a will she 
had written 7 
.A. She never said anything to me about the will, but I 
heard her tell Mrs. Otey she wasn't satisfied with her will, she 
wanted it changed. .And I heard her say that she .would like 
to have Mr. Savag·e, or she had asked Mr. Savage to bring a 
lawyer and have the will changed, and not bring the same 
260 Supreme Court of .Appeals of Virginia 
Mrs. Rosa Wedge. 
lawyer she had before, he had before, because she didn't feel 
satisfied with him. 
CROSS EX.A.MIN.A.TION. 
By Mr. Dovell: 
Q. Mr. Savage was not. there at that time? 
.A. Sir? 
Q. Mr. Savage was not there; she was not talking to Mr. 
Savage, she was talking to you f 
A. She was talking to Mrs. Otey and I was there. 
Q . .And Mr. Savage was not there 1 
.A. No, sir. I never seen you there,-or Mr. Savage there, 
rather. 
· Q. A few minutes ago you said Mrs. Cole gave 
page 401 ~ you a letter that she had written? 
A. I don't know whether she wrote it or who 
wrote the letter. It was written and she asked me to mail it. 
Q. You don't know where the letter came from f 
A. No. She told me she was sending this money to this 
little girl for a birthday present. . 
Q. You remember who the letter was 1fr1tten to f 
A. To Euna Aldrich, somewhere in Mai:ie. I couldn't tell 
you where because I didn't pay any attention. I took it and 
put it in the mail box. 
Q. Mrs. Cole told you that she didn't want anybody else to 
know anything about it1 
.A. She didn't want anybody to know about sending the 
monev to her. 
Q. 0Who was there then? 
A. Mrs. Otey. But Mrs. Otey didn't know she gave me the 
letter. She was outside. 
Q. Your acquaintance with Mrs. Cole commenced about 
Thanksgiving week 1938? 
.A.. Oh, no. I was first acquainted with Mrs. Otey some-
wl\ere along must have been ,between 1932 and 1933, some-
thing like that. And shortly after that I started going to :Mrs. 
Cole's with her then. .And, of course, we didn't go real often 
then~ but during· the time that I was at Mrs. Otey's-You 
misunderstood me before and I would like to 
page 402. ~ have it understood this time. During· the time 
· that I was at Mrs. Otey's we went oftener then 
than any other time, but not more times than I had ever been 
there. · 
Q. Because Mrs. Otey had a car and you could go down? 
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A. When she went I werit because I was at her house, you 
see. 
Q. Who ·would usually come to tell Mrs. Otey Mrs. Cole 
wanted her? 
A. Whoever happened to be there. Now sometimes I think 
it was the Settle boy that works there, used to come; and I , 
don't know who else used to go. But boys or anybody that 
lrnppened to be there that she could send a message with. 
Q. Give the Court and jury what type of business transac-
tion that Mrs. Cole would ha.ve in your opinion she was not 
capable of handling~/ 
A. Well, as far as her little place there went to sell butter 
and eggs and such things as that, she, of course, or most 
anyone could do that. But as for doing any big business like 
selling property or selling anything large or anything like 
that I don't think Mrs. Cole would have been able to handle 
anything· like that without help. I think she had to have an 
advisor when she went a.head with anything like that. 
Q. Do you know who she got her hogs from year 
page 403 } to year? 
A. I don't know anything about that at all. 
Q. She had a number of themf 
A. .She had hogs, so I heard. Chickens, cows. I don't know 
··whether mules or horses. I know stock of some kind was 
there. 
Q. Don't you know whether she bought and sold her horses? 
A. I don't know about that. 
Q. Or cowsl 
A. Yes. She sold cows. But whether she did the business 
lierself or someone else I couldn't tell you that. But she sold 
cows, I know. 
RE-DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. Mrs. Wedge, are you related in any way to any of the 
relatives of l\frs. Cole? 
A. No, sir. 
Q. You are not interested in the result of this suit either 
in the matter of dollars and cents or by blood or relation-
ship. or connection in any way? A: Not one thing. I was called here to testify and tell 
wha.t I knew about this matter . .A.nd I did the best I knew 
how to get out of it. 
• I 
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• I Q. You didn't want to come Y 
page 404 r A. No, sir; I did not want to come. I tried to 
beg off every way I knew and Mrs. Otey said she 
would rather I would come because I had been with her. And 
I did it to ~l~ase her. 
· Witness stood aside. 
page 405 } GEORGE W ASHIN'GTON OTEY, 
. . a witness introduced in behalf of the plaintiff, 
:first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. :Flanagan: 
Q. State your name Y 
A. G. W. Otey. 
Q. Where do you· live Y 
A. James City County; about three miles this side of Toano . 
. Q. You are the husband of Mrs. :M:ary Otey! 
A. That is right. 
Q. One of the heirs of Mrs. Ida S. Cole! 
A. Yes, sir. 
Q. What .business are you engaged in Y 
A. I am in the plumbing and heating business. 
Q·. How old are youY· 
A. 49. 
Q. You paid attention to your wife Mrs. Otey while she 
was living at Mrs. Ida Cole's home 1 
A. Yes, sir. 
Q. Is that where you met her? 
A. That is right. 
Q. How long did you visit then your prospec-
page 406 r tive wife at Mrs. Cole's home Y 
A. I guess around three years or somewhere. 
Q .. Then after you were married did you go back and visit 
her with Mrs. Otey! 
A. Yes, sir. 
Q. What was Mrs. ,Cole's attitude toward Mrs. Otey up to 
the time she died, if you know? 
A. She seemed to think rig•ht much of my wife and used 
to visit there pretty regularly. 
Q. Did Mrs. Otey do things for Mrs. Colet 
A. She did; yes, sir. 
Q. Was she attentive to Mrs. ColeY 
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A. Yes, sir. 
Q. Have you ever been there when Mrs. Otey and Mrs. ' 
Cole would be together and hear them talking? 
A. Yes, sir. 
Q. Did you ever hear Mrs. Cole say to your wife or any 
other person what she intended to do with the farm on which 
she lived 7 
A. She had made my wife bclit.~ve she was going to leave 
her the farm, or she asked her what would she do with it if 
. she left it to her. 
Q. Did she state to your wife what she wanted your wife 
to do with it? · 
A. She would like for her to farm it and carry on as she 
had. 
page 407 ~ Q. Did your wife. tell her that she would do 
that? · 
A. She said she would, yes, sir. 
Q. Did you ever have any business to do with Mrs. Cole f 
A. I worked for Mrs. Cole on right many different times. 
Q. Doing work in your line of work, or what was the nature 
of the workf 
A. Once I put up a water tank for her. Next time she had 
two water tanks, one big and one small one. I mean one about 
a thousand gallons and the other around five hundred. And 
I put up a thousand gallon tank for her one time. And then 
I put a ,little tower up under the fiiVe hundred gallon one for 
her. And then I put a floor on the front porch of the small 
house. It is on this end of the farm. And worked on the 
roof of the kitchen to the small same house. 
Q. How would she handle that transac.tion with you; how 
did you do the work? 
.A. She would g·et me to do the work and I go get the ma-
terial and carry her a bill for the material and make no charge 
for the labor. She just give me whatever she wanted to. 
Q. Did she leave that construction work to you and the 
purchase of the materials, or did s:tie do that herself! · 
.A. She left it to me. Make up a list of what I needed and go 
down to the mm and get the material in my truck. 
page 408 ~ Q. Did she know what it was coming to, the 
amount of it, until you bad :finished the job? · 
A. No, sir. 
Q. And then you presented your bill and she paid it T 
A. Yes, sir. 
Q. Did she ever question one of them after you did the-
work t · 
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.A. No, sir. 
Q. Did you ever make any estimate for lVIrs. Cole for any 
work you did not do for her 1 
A. Yes. I started to make one one day. 
Q. ·was that the same work that Mr. Banks made the esti-
mate on! 
A. No, sir. 
Q. Different work¥ 
A. Yes, sir. 
Q. "\¥hat work was it you started to make it on and didn't 
completet 
A. I happened to be at her house one day putting· a plat-
form on the well. She has a wood platform on the well and it 
is ·covered with metal, g·alvanize metal. So I went down to 
the mill and we got this material and put the platform on. 
And we were putting· the metal on and we had a terrible storm 
that day. And we sheltered in the truck until the storm was 
over. That is one I had with me and myself. I 
page 409 ~ knew the lightning had struck pretty close there, 
so after the storm was over we went to look and 
saw it had hit the corner of her, I guess it was a servant's 
house, at least her son used to have it as a play house there. 
Q. Out in the yard Y · 
A. Yes, sir. A small house in the yard of the big house. 
And lig·htning tore the corner of that house up pretty bad. 
So I taken a piece of paper she told me to make up a list of 
what I needed. 
Q. Was that right at that time that you began to make the 
estimate? 
A. Right after the storm, yes, sir, the same day. And I 
started to making· up a list of what was needed to. repair the 
house. And I reckon about five, maybe ten minutes past. So 
she said "-Go ahead and just forget it; let it alone. Mr. Sav-
age has been after me some two or three times here lately 
about spending so much money; so I just will forget it.'' I 
just threw the paper down and forgot it. 
Q. And it never was fixed? 
A. Never was fixed. The house was left as it was and is 
like that today. 
Q. Is it in the same condition? 
A. Yes, sir. 
Q. Mr. Otey do you know of anyone that dicl 
page 410 ~ any work on that place in your line that you your-
self did not do? 
A. No, sir ; I worked on the pumps once or twice when her 
Thomas D. Savage, et al., v. Gracie V. Nute, et als. 265. 
George J,Vashington Otey. 
son was living· and put leathers in it, and repaired the little 
coupling in the pump rod and things like that. 
Q. All the carpenter work and work of that kind has been 
done by you, as far as you know? 
A. I am pretty sure l did all the carpenter work that has 
been done there since her son died. Some other work been 
done there before he died. . 
Q. Mr. Otey, during your association with Mrs. Cole and 
from your visits there and your observation of her and your 
conversations and dealings with her, did you form any opin-
ion as to her capacity to handle her business affairs and to 
make contracts and be contracted with; did ·you form any 
opinion as to that f 
A. I 'did. 
Q. Was she capable of doing iU 
A. I don't think so. 
Q. ,v as she or not capable f 
A. She was not. 
Q. Do you state lliat fo the jury from your business rela-
tions with her as well as your social and family connection! 
A. Yes, sir. 
Q. Did she in the business transaction that you had with her 
in reference to building and repairing, did she 
page 411 ~ make any suggestion or did you do the work en-
tirely and without any sugg·estion from herf 
A. She would tell me about what she wanted, and I would 
put it in order. She didn't do any suggesting, or anything. 
She did want the floor in the front porch of her house :fixed. 
And after the day she told me about Mr. 8avage being after 
her some two or three times she never did have that fued. I 
don't know if that has ever been fixed since she died or not. I 
haven't been there. 
CROSS EXAMINATION. 
Bv Mr. Dovell: 
.. Q. When did you put the smaller tank up? · 
A. I think that was somewhere around maybe May or June 
of 1938. · 
Q. After the larger one had been put up? 
A. I put the large tank up· when her son ,,ras living. 
Q. Summer of 1938'? 
A. No, sir. Son wasn't living then. 
Q. You put the larger one up when the son was living 7 
A. That is right. 
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Q. I didn't understand you .. Was it at her request you put 
the smaller one up Y 
A. I didn't put the smaller one up. I put a ' 
page 412 ~ tower under the small one. 
. Q. You put a tower under it Y 
A. Yes; sir. 
Q. Have· you told the Court and jury all of the business 
transactio.n.s that you had with Mrs. Cole? 
A. I think I have told about all that happened since Mr .. 
Cole, her son, died. I worked for her I think some three times 
after he died. This fourth time was before her son died, 
Robert, we put the thousand gallon tank up. 
Q. You remember what year it was that the lightning struck 
the small cottage Y . 
A. In August, 1938; the last day I worked there for her. 
Q. Your conclusions, then, with reference to Mrs. Cole 
· are based upon the business transactions that you have had 
with her and narrated to the C'our~ and. the jury! 
· A. What do you mean, her not being able to take. care of 
the business Y 
. Q. Yes. 
A. That is right. I think I said she was not capable. I 
think you said she was crazy, too. 
Q. Yoµ think soi 
A. I know it. . 
Q. You want to be fair and unbias and unprejudiced in 
this case1 
A. Want to be fair 1V That is right. 
page 413 r Q. Why did yon make that statement you just 
madef 
A. Why did IY1 • 
Q. Yes, if you want to be fair about it? 
A. Because you said so. 
Q. You know very well I didn't say sot 
A. I can prove you said so. 
Mr. Dovell: Tha.t brings up the same issue, if the Court 
pleases, and I don't know whether we are at liberty-
The Court: The statement, of cours~, of the witness was 
gratuitous. 
Mr. Dovell: I ask the Court to tell the jury to disregard 
it. 
The Court: Any statement that you may have made to 
him, of course, is not evidence. 
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Q. What business transactions, Mr. Otey, have you ever 
had yourself except in the matters of putting in some plumb-
ing· or heating Y 
A. With Mrs. Cole f 
Q. With people generally around. 
A. Oh, I have put in oil burners, electric pumps, did a little 
carpentering, concrete work. 
Q. All of that heating and plumbing business is done on 
engineers' plans and specifications which are prepared by 
the plumbing house from which you buy your sup- · 
page 414 } plies Y . 
. A. It is prepared by the plumbing house from 
which I buy it? . · 
Q. You get the salesman. who sells you · the plumbing sup-
plies to estimate the number of feet and units of heat t 
A. If you believe that I will go up to your house with you 
and the jury and :figure out the amount of radiation for your 
house. , 
Q. I am not asking you what I think you can do. 
A. I :figure my own radiation, and I get an estimate from 
the house I deal with . on the material. They don't figure 
radiation for me unless they want to. If they are down here 
and want to it is all right. 
Q. What business transaction have you in mind that Mrs . 
.Cole would be called upon to handle when she was not capable 
of handling? 
A. What business? 
Q. Yes. 
A. I never knew h_er to handle any business of any size. 
Q. You had no doubt of her capacity to write a will and 
leave the farm to your wife ; she could do that Y 
A. 'I couldn't say so. 
Q. So then you had no expectation, no real expectancy that 
that was going to be done? · 
A. What wasn't going to be done? _ 
Q. That the farm was going to be left to your 
page 415 } wife? · . 
A. Nothing· more than what she said. 
Q. And she also told your wife she wanted her to come 
there and live with herY -
A. That is right. 
Q. That was one. of the conditions, wasn't it, leaving the 
farm to her? 
A. I offered to take her ~p to live with me. .She didn't 
go. 
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Q. She wouldn't go 1 
A. No, sir. 
Q. All of' that was after Robert died f 
A. That is right. · 
RE-DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. Mr. Otey, did you go to Mrs. Cole's funeral? 
· A. I did. 
Q. How many people were there t 
A. I didn't count them, but I would say it was maybe fifteen 
or eighteen. 
Q. You know who the pall-bearers were? 
A. No, sir; I knew Mr. Savage and I think Mr. Henning,-
Hanrahan, I think that is his name. I think he is 
page 416 ~ the one. 
Q. You know the halance of them? 
A. M1~. Banks, I believe. · 
Q. And the balance of' them were strangers to you? 
, A. Yes, sir. 
Q. Do you know who selected-
A. I think maybe I knew one or two of the others, but I 
don't recall right now. · 
Q. Did you and your wife have anything to do with the 
selection of the pall-bearers f 
A. Not a thing. My wife nor me either one never knew 
anything about this until the night, when we heard it; I heard 
she had died about ten or eleven o'clock that morning·. 
Q. Did Mr. 'Savage make the arrangements for the funeral 
and select the pall-bearers Y · 
· A. He must have. We never made any. 
Q. Did he ask you to he one of them? · 
A. No, sir. I never saw Mr. Savage until the next day, 
until the funeral. 
Q. He knew where you lived. Did he ask you to be one of 
the pall-bearers? 
A. No, sir. I was in Toano and Barton Jensen told me 
about six o'clock that evening that she died about between 
ten and eleven. That was the first I knew of it. 
Q. You do general plumbing work? 
A. That is right; and heating. 
page 417 ~ Q. And you have been employed on some of the 
nicer homes-
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lVIr .. Dovell: I object to that as not proper re-direct ex.; 
amination. I object to it. 
Mr. Flanagan: You brought it out yourself. 
Q. Isn't it a fact you ha.ve worked on some of the best 
houses in Williamsburg f 
The Court: He may answer the question. I don't think 
it is pertinen~ but it has been brought out. 
A. I have plumbing and heating in some of the nicer homes 
here, and have a twenty-six hundred dollar contract with 
Mr. Person.,-ra.ther with Mr.-
Q. Mr. Persons' home? 
A. Yes, sir; out on the Jamestown R.oad right now. 
Q. Is that a new home 0/ 
A. Yes, sir. I only have it roughed in now. . 
Q. Did you make the estimates there on your own figur-
ing? 
.A. I didn't have to make any estimate there; the radiation 
was :fig-ured.. 
Q. Did you ever work on l.\fr. Dovell's housef _ 
A. No, sir. I worked on just about as nice a home as Mr. 
Dovell's house next door to him, John Walkerton. 
Q. Whom¥ 
A. John Walkerton. I did about a eighteen hundred dol--
lar j~b there. · 
page 418 } Q. r OU worked On his next door neighbor's 
home? 
A. Yes, sir. 
Q. You had a eighteen hundred dollar job thereY 
A. Yes, sir; last year. 
Witness stood aside. 
page 419· ~ GR.A.CIE V. NUTE, 
the plaintiff, first being duly sworn, testified as 
follows: 
DIRECT EXAMINATION. 
Bv Mr. Flanagan: 
"'Q. You are Mrs. Gracie V. Nute! 
A. Yes, sir. 
Q.. How old are you? 
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A. 49. 
Q. Where is your present home 1 
A. Lincoln; Maine. 
Q. How long have you lived in Lincoln, Maine Y 
A. About 14 years. 
Q. Where did you live before that f 
A. Baltimore. 
Q. Do you know where you lived in Baltimore f 
A. It was outside of Baltimore, Sparrow's Point, Bethle-
hem ,Steel Works. 
Q. Where did · you Ii ve there Y 
A~ 13 Forest Avenue was one address; 14 Dover Street 
there was another. 
Q. Were you in an orphan asylum in Baltimore Y 
A. No, sir; that is when I was working. 
page 420 ~ Q. Where did you go when you left James Oity 
Cou.ntyY 
A. I was put in an orphan asylum in Richmond. 
Q. Then were you taken from there to Baltimore f 
A. No. Taken from there to Orange County to live with 
an old lady. 
Q. Orange County, Virginia! 
A. Yes, sir. 
Q. And you stayed there until you were what age Y A: I was there about seven years, I think. 
Q. Then you went to Baltimore 1 
A. No, sir. Transferred from there, she lost her mind; 
she was quite an old Iady and lost her mind and began to 
. abuse me and they took me and placed me in Caroline County 
with a family by the name of Pointer, and· I was there eleven 
years with them. · 
Q. How long were you in Baltimore Y 
A. I went to Baltimore in 1920, I think. 
Q. How long did you stay in .Baltimore Y 
A. I don't know whether it was seven, eight or nine years. 
I don't know just how long a time it was. 
Q. What relation are you to the late Mrs. Ida S. Cole·I 
A. Yes, sir. 
Q. You were her sister's child! 
A. Yes, sir. 
Q. What was her married name? 
page 421 ~ A. Alice Martin. 
Q. How long did you stay in Baltimore, eight 
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A. Yes, sir. 
Q. Did you marry in Baltimore¥ 
A. Yes, sir. 
Q. And that husband died! 
A. ,No, divorce. 
Q. Then you married your present husband, Mr. Nute. 
A. Yes. . 
Q. When did you marry him 7 
A. 19'30. 
Q. Was it then you went to Maine 7 
A. I had been in Maine. 
Q. You clidn 't know anything a.bout your people until you 
came back here in 1938 ¥ 
A. No, sir. 
Q. Did you know anything about Mrs. Ida S. Cole Y 
A. I remember I had an aunt by that name. 
Q. Did you know anything about her, where she lived or. 
whether she had married! 
A. I did not. I knew where she lived when I was a child, 
but didn't know whether she changed or was dead or not. 
Q. How clidiou get in touch with Mrs. ,Cole 7 
. Quite a number of times the same as any 
page 422 ~ other child I got lones·ome for my brothers and 
· sister and I would write several times to different 
ones in Williamsburg, but of course I didn't get any answer 
because they had all changed their names or been away or 
something·. And .so I was talking to a friend one day and 
he advised me he says "Why don't you write to the Clerk of 
the Circuit Court in Williamsburgf'' That was in February, 
1938. I wrote to the Clerk of the Circuit Court. I didn't 
know Miss Blanchard's name ; wrote to the Clerk of the Cir- · 
cuit C'ourt. And I think it was about a week I got an answer 
from her, and she told me about my Aunt Ida here. In this 
letter I wrote to here I named the names of all my relatives 
that I knew and I named Mrs. Oole, my brother John and my 
brother Clarence and all of them. And she sent the letter to 
Aunt Ida, that is Mrs. Cole; and she sent it up to Mrs. Otey. 
Mrs. Otey wrote a letter to my brother that lives in Burke-
ville, John Martin. And he came up to me to see me. 
Q. That is how you got in touch with your aunt Y 
A. Yes, sir. , 
Q. Did you communicate then with Mrs. Gole7 · 
A. Yes, sir. I had some pictures made and sent her the 
pictures. I had the piece put in. the Bangor Daily News, his 
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picture put in the paper, we had been separated 
page 423 ~ so long. 
Q. Afterwards did you come to see your aunt, 
Mrs. Colet 
A. Yes, sir. I was there on Jw1e 18th, Saturday and .Sun-
day. My first trip. 
Q. Didn't remember of seeing her before? 
A. I had seen her when I was a child, hut she was lots older, 
and I wouldn't have recognized her. 
Q. Was she happy to see you when you came to her home? 
A. She seemed to be overjoyed. · 
Q. Did she want you to stay there with her Y 
A. Yes, sir. 
Q. Did she try to prevail on you to stay there Y 
A. No, sir; she said she would like to have me live there, 
but the climate was so different than the climate in my home 
and all up there that it wouldn't be right to me to ask me to 
come stay with her. 
Q. Your husband had his home, of course, in Maine! 
A. Yes, sir. 
Q. Did l\frs. Cole become, in the short time you saw her 
here, did she seem to become attached to your little child? 
A. Very much. 
Q. Did she give the little child anything T 
A. Yes, sir; she g·ave her sorµe change on Saturday morn-
ing· and told her to buy a watermelon and some cakes when 
she got back to Williamsburg when we were going back to 
Mrs. Otey 's. 
page 424 ~ Q. What else did she give her, if anything·? 
A. Not that morning she didn't. Took us out 
and showed us a.round the farm and showed her the chickens. 
At that time she had about 90 little baby guineas. My little 
girl had never seen anything like that before because they 
don't have those in Maine, or the place we live, the Northern 
part, and she thought they were so cute. She said to my lit-
tle child "If you can ca1Ty them you can have all you want 
of them n. And there was a little bantam hen and she said 
"You can have that, too, if you can take it home; but you 
live a long· ways and I don't imagine you could take it with 
you". 
Q. This suit, Mrs. Nute, is brought in your name? 
A. Yes, sir. 
Q. Ha.ve you filed this suit for the benefit of the lawful 
heirs of Mrs. Cole as well as the benefit of yourself Y I 
I 
I 
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A. Yes, sir; because I think there are some that need it 
more than I do. 
Q. It isn't your expectation or any hope that if this will 
is declared to be not the last will and testament of Mrs. Cole 
of obtaining this entire estate, is it t 
A. No, sir. 
Mr. Dovell; I think that is a legal question, if Your Honor, 
please. 
The Court : I don't think it is a proper ques-
page 425· ~ tion. 
Mr. Flanagan: But I want to get her attitude 
toward this. That is all. 
CROSS EXAMINATION. 
Bv Mr. Dovell: 
.. Q. You never saw either of these gentlemen until you came 
into Court the last time, did you Y 
A. No, sir. 
Q. All of the arrangements for this litigation was done by 
Mrs .. Oteyf 
lVIr. Flanagan : No, sir. 
·Q. You didn't do it? 
A. I wrote and gave her my permission. 
Q. But you wrote to Mrs. Otey and gave her your permis-
sion? 
A. Yes, sir; because I was so far away. 
q. You didn't even stop in Richmond to see either of these 
gentlemen when you came on to Mrs. Otey ,·s, you met them 
down here? 
A. I couldn't have met them in Riehm.and unless I had 
stopped there. 
Q. You didn't? 
A. No, sir. 
Q. So your activity in the suit is largely prompted by Mrs. 
Otey? 
page 426 ~ A. No, sir. 
1
~ Q. By that, and your thinking that some other 
of the heirs needed it more than you do, needed the money 
more than you do? 
A. I say, I wouldn't claim it all myself. 
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Q. You are trying to help some of the others that needed 
it more than you do Y 
A. Yes, sir; I would help them all. 
Q. Mrs. Cole wanted you to leave your daughter with her! 
A. Yes, sir .. She didn't want me to leave her with her, she 
· wanted to adopt her. . 
Q. She wanted you to leave her with her and she was going 
tQ adopt her T -
A. Didn.1t· ask me to leave her; wrote and said she would 
want to adopt her. 
Q. And you didn't want to leave her there T 
A. I didn't, no, sir. 
Q. Didn't think it was the proper place to leave herY 
. A. My little child was only 14 yea1·s old and she was a little 
girl, and Mrs. Cole was quite fretful and cross, and carried 
guns around, and I had my child there the summer before in 
_ bed six weeks with heart trouble and I didn't think it was a 
suitable place to leave her. 
Q. Or proper person to leave her with¥ 
Mr. Flanagan: She didn't say that. 
page 427 } The Court: Let the. witness state her reasons 
for what she did. 
By the Court: 
Q. State why you didn't leave her thereT 
A. Because I don't think that any mother that only had one 
child is willing to give her child up and go thirteen hundred 
miles and leave her in a climate that is like this climate, ty .. 
phoid fever and everything, wouldn't know whether she was 
sick or not. I only have the one c.hild and I think more of her 
than I do of ten thousand, or fifteen thousand dollars. 
By Mr. Dovell: (Continued) 
Q. So you still say that you didn't want to leave her there 
because you didn't think it was a proper place to leave her? 
A. No, sir. · 
Q. Or that Mrs. Cole was a proper person for l1er to be with 
aloneY 
A. I don't think she was a proper person to raise a girl. 
Q. You saw M:rs. Cole for two calls: one on Saturday the 
17th l)r the 18th, and the other on Sunday the 18th or the 
19th of June T 
A. Yes, sir ; Sunday a,f ternoon ; yes, sir. 
I 
I 
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Q. When you left on Saturday you .were coming back to 
ha.ve dinner with her on Sunday! 
page 428 r A. Yes, sir. But I was out to Mrs. Otey1s and, 
we had some unexpected company to oome in and 
we. CQUlcln't get away. 
Q . .And you didn?t come back for dinner? 
A. No, sir; but she wasn't offended ,by it at all. 
Q. She had made arrangeme:ruts for you 1 
4, ¥~s, sir, 
Q. So you came back on the Sunday following your S1tt-
urday visit and saw her and then you went back to Burke-
ville? 
A. Yes, sir. I crune back and sl1e had a freezer of ice cream 
all ready and a big ca~e. .She said '' I didn '.t think you w§r.e 
Q9ming; r b~en waiting and watching for you". 
Q. You stayed at Burkeville a .little c;>ver a m.onth and then 
went back to Maine¥ 
A. No, sir; stayed with my siste~'='in-law part of the tµne . 
that I was here. 
Q .. Where? 
A. Norfolk, Mr. Fentress' wife. 
Q. You did not come back to ,vmiamsburg again before you 
went back? 
A. I went back to Maine immediately after I visited Aunt 
filL ' 
Q. What is thaU 
A. I went QMk to ¥11in~ unmedi~tely after I viijited Aµnt 
Ida because my husband was sick. He has diabete~ and we 
didn't feel as though we cpuld stay away from 
page 429 } home. · 
Q, Did you go back to Burkeville from Wil-
liamshurgY 
A.· I went back to Burkeville and my brothe:v took me to the 
station, because my clothes were all there. 
Q. You saw her no more¥ 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Flantiga.n : . ~ 
Q. You were visiting down here in November, 1940, weren ~t 
you? .. · 
A. Yes, sir. . 
Q, You were in James City County when this sujt was in-
stituted, weren't you Y 
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A. Yes, sir. 
Q. And Mr. Hicks and I came to see you before we filed 
the suitY 
· A. Yes, sir. 
Q. Then when Mr. Dovell says the first time you ever saw 
us was when you crune in Court he is mistaken, isn't he Y 
A. Yes, sir. 
Q. And you employed us to do it, didn't you? 
A .. Yes, sir. I wrote home for money from my husband to 
pay you. 
Witness stood aside. 
page 430 ~ W. W. FEN1TR]JS-S 
a. witness introduced in behalf of the plaintiff, 
first being duly sworn, testified as follows: 
DIRIDCT EXAMINATION. 
By :Mr. Flanagan : 
Q. What are your initials? 
A.W.W. 
Q. How old are you? 
A. 49. 
Q. Where do you live? 
A. Norfolk, Virginia. 
Q. Are you employed by the City of Norfolk? 
A. Yes, sir. 
Q. In what capacity? 
A. Fire Department. 
Q. Did you marry the niece of Mrs. Ida S. Cole f 
A. Yes, sir. 
Q. What was her nameY 
A. Minnie Lee. 
Q. Mrs. Cole's sister's childY 
A. Yes, sir. 
Q. Was she mentally affected before she died Y 
A. Yes, sir. 
page 431 ~ Q. Was she erazy Y 
. A. She was right bad off. I had to keep a man 
there with her all of the time. 
Q. When did she die? 
A. 19th of July. 
Q. Did y~u ·ever have her examined as to her mentality? 
A. Yes, sir. 
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·Q. Wheref 
A. Norfolk, and Richmond. Carried her to Riehmond and 
Dr. C. C. Coleman examined her there. 
Q. And you had to have somebody to be with her all of the 
time! 
A. Yes, sir. 
Q. And she was in that condition when she died? 
A. Yes, sir. 
Q. And how long had she been in that condition T 
A. For seven years I have been having to keep somebody 
with her. She was, her mind was bad about seven years be-
fore that, kind of weak-minded. 
Q. You didn't see Mrs. Ida Cole very often; did you? 
A. No, sir. 
Q. How many times 7 
A. I saw her several times; don't know exactly how many. 
Every time we would come up we would drive .up there and 
see her; several times, seven or eight times. 
pag-e 432 ~ Q. Were you well reeeived every time you went 
thereY 
A. Was not. 
Q. Had your wife done anything to Mrs. Cole to make her 
feel that she was not welcome at 'home 1 
l'i. I don't think she had, not since ·we had 1Jeen married. 
Q. She got mad because· she got ma.rried, didn't she 7 
A. I guess she did. . 
Q. You have always had a good position, haven't you T 
A. Yes, sir. 
Q. And you had a good position on October 4, 1937? 
A. Yes, sir. 
Q. Were you working for the City of Norfolk then in the 
same capacity you are nowt · 
A. Yes, sir. 
Q. Did Mrs. Cole know thaU 
A. Yes, sir. 
CROSS EXAMIN.A.TION. 
Bv Mr. Dovell: 
"Q. I am sorry to hear your· wife has died. You just didn't 
know Mrs. Cole very well at all? 
A. No. I wasn't very well acquainted with Mrs. Cole. 
Q. What was your wife's maiden name? 
A. Minnie Lee Sanford. 
page 433 ~ Q. Sanford or Sanhand 7 
A. Sanford. 
7 78 ~µp;v~me (JQ11~t Qf A.~:P@fll~ Qf Virgiuia 
Loui~ P~ndietqp, Xrice. 
Q. She was a Sanhan.,..--()ne of the girls marri~<;l. a Sa.n-
luw Y · 
A. One of the girls :p:iArrieq ~ Sanha,n t I couldn't te}l 
yoµ ~boµt.' th.at. · 
· Q. Wasn't Mrs. :Cole a Sanford, and your wife's mother a. 
Sanhand and another branch of the f am.ily of Mµ.tins-three 
sisters! 
A. I coulcln 't tell you about the history of the family; po, 
sir. 
Q~ ;a·µt yotJr wif~ 'f:\ iµaideu n~~ wai, ,Sa,nha:p.g ! 
· i: S3nforli, 
Q. Sanford! 
A. S~11f9~(l. ?J:innie !~ee S~f ord" 
Q. What kin was she to Mrs. Colet 
A. Mrs. Cole was her niece. 
Q. M:r~, Cql~ was h~r niec~? 
A. She wa.s Mrs. 'Q9le 's niec~~ . That is right, I had it re-
versed, 
Q, That i~ th~ w~y it wa:~ Y 
.A. Yes, sir. 
Q. Mr. Fentress, do you recall who your wif<:l'~ f~ther was, 
what bi~ n~e wast 
A. No, sir; I do not. l couldn't tell you a:bout that at this 
time. · 
page 4S.~ ~ Q·. He hnd to be a Sanford Y 
A. Yes, sir. 
Q. ·$0 her f atber was ¥rs~ Cpl~ 's broth~r, yoµ think,-your 
wife's father was Mrs. Cole's brother! 
,A. I ~rn not much Qll relijtiq:p~! 
WUne13~ stoo~ ASiq.a. 
page 435 ~ LOUIS PENDLETON TRLQE., 
a witness introduc~« ~ behalf pf the plaintiff, 
first being duly sworn, testified as follows : 
DIRIDCT EXAMINATION. 
:Py ~ri Flanagan: 
·Q. Sheriff, state your .fir8t name Ol' initials, ple&se, sir. 
A. fon:Ji~ P~1u:Ueton Trice, 
Q. You are the Sheriff~ 
A. Yes, sir; 56 years plil, 
Q. You are the Sheriff of Jauu~s City OAunty a~d the City 
of Williamsburg? ~ · 
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A. Yes, sir. 
Q. How long have you been Sheriff of James City County t . 
A. I think I have been Sheriff 26 years. 
Q. You were She·ri:ff while Robert Cole lived and while he 
was a magistrate in James City County! 
.A.. "Y'es, sir. , 
Q. Did the fact that he was a magistrate and you were 
Sheriff take you to his home frequently? 
A. It did. 
Q. While you were there on your official ,business did you 
have occasion to observe and converse with Mrs. Ida S. Cole, 
his Motherf 
page 436 ~ .A.. I saw Mrs. Cole on several occasions while 
I was there, but was never in conversation with 
her in my life. Only thing I ever had to ask Mrs. Oole was 
if Bob was at home, and where he was. · 
Q. Did you have occasion to observe her while you were 
theref 
A. Well, no more than just seeing her. She never did look 
like she was very pleased to me and I never had much to say 
to her. · 
Q. Did she ever take any part in the conversation you had 
with Robert! · 
A. No, sir. The only thing I ever heard her aay was to tell 
Bob to hurry up and stop the foolishness and go attend to 
his business, or something to that effect. 
Q. Did you during your visits there and your observation 
of her and conduct around the place toward you and toward 
the things in genei·al while you were there form any opinion 
as to her capacity to transact ,businesa or make contracts or 
to be contracted with Y · 
A. Well, I can't say that my opinion would be of any good 
at all. Of course I had my own personal opinjon a.bout it, 
but I am not capable of answering tha.t to· any e~tent, because 
I don't know. I wouldn't want her to attend to any business 
for me; didn't ask l1er to do it. > 
Q. If · she was absolutely all right you wouldn't hesitate 
to say so, would you 7 . · 
A. And if ahe was. absolutely all wrong I 
page 437 ~ wouldn't hesitate to say so, because I don't know. 
. I told you. 
Q. Was she able when you .were there to join in the con-
versation and talk as people would usllally talk in the home Y 
A. As I stated before l\irs. Cole didn't seem to me hut a 
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little-vVell, I didn't have anything to say to her and she 
didn't have anything to say to me. . 
Q. In other words, if I understand what you say, she ooulcJ 
not engag·e in the conversations with you and her son Y 
A. ],rom the wa.y she a.ppeared to me I just didn't want 
to get in with her. 
·Q. After Robert Cole died did you have an execution placed 
in your hands for levy against Robert Cole, or Robert Cole's 
estate! 
· A. I can't say whether it was an execution, but it was a 
.letter or execution one; I don't remember which it was, from 
a doctor, I think it was, in Norfolk, for fifty or sixty dol-
lars. 
Q. w·as that Robert Cole's bill? 
A. Yes. sir. 
Q. Did you take it out to Mrs. Cole a.fter he died Y 
A. I did. Mrs. Cole told me that Robert didn't have a 
penny, a.nd to take it by the bank and Mr. Savage would pay 
the money. And I did.and Mr. Savage paid the money. That 
is the way it was handled. 
page 438 ~ CROSS EXAMINATION. 
By Mr. Dovell: · 
·Q: Robert Cole was appointed Justice of the Peace, wasn't 
heY 
A. Yes, sir. I think he was appointed once and elected 
once. 
Q. Don't you know he was appointed because of the con-
venience of his residence to the City? 
A. Yes, sir. 
Q. And it was in the prohibition period and in the begin-
ning of the Game Department period and a.11 those periods 
when all the officers would be hunting the justice who wa~ 
available to write warrants Y 
A .. Yes, sir. 
Q. And you knew why Mrs. Cole didn't want you and Light-
foot Richardson and Burgess and a dozen other fellows to 
be coming out there-you knew very well wlJy it was Y 
A. Yes, sir; I thought it was that way. 
Q. And you thought it was- .. 
A. I just merely said after I found out that, that I when 
·I don't ,like a person I have as little to say to them as pos-
sible. 
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Q. And you, too, thought it was some justification in the 
position she was taking? 
A. I didn't see why it was any justification for it; hut I 
· lmew they were coming there. · 
page 439 ~ Q. And you knew how much of Robert's time 
it was taking? 
A. Yes, sir. Well, he was getting paid for it as much as 
I was. 
Q. Was he? 
A. Sirf 
Q. Was he getting ten dollars every time he captured a 
still f ' 
A. We used to charge twenty-five dollars. 
Q. Did what! 
.A. We used to charge twenty-five. 
Q. You used tot 
A. Yes, sir. And if the man paid the fine himself we got 
sixtv. 
o: I knew I left the office too soon. 
A. You helped make the law; you ought to have known 
what it was. 
The Court : I didn't know the justices shared any of that. 
A. He asked m~ about myself, Judge. 
Q. .r ustices didn't g·et anything out of it 7 
A. He got his fee for the warrant. It was one dollar and 
a half. 
Q. Mrs. Cole thought that was interfering with Robert's 
handling his own business Y . 
.A. That might have been what. she thought. 
Q. Didn't you know that? 
page 440 } A. I thought that, but I didn't know. 
Q. You had as little to do with it as you could 1 
A. I didn't have a thing to do with it. 
Q. You stayed out of the picture and sent the others; that 
is what really happened f , 
A. Yes. sir. 
RE-DIR,ECT EXAMINATION. 
By Mr. Flanagan: 
Q. When you went there you didn't go around looking for 
Mrs. ColeY 
A. No, sir. If I saw Mrs. Cole I would ask her if Bob was 
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, at home and where he was. And tell her good evening, or 
good-by, and was gone. I never had a conversation with her 
in my life.··. . 
Q. Yon reckon Mrs. Cole at any time ever knew who the 
County offi®rs were of James. Oity Oounty-:you suppose 
.she knew thatt 
Mr. Thorpe: I objeet to that. question, if Your· Honor~ 
please .. 
The Court: Now· that is a question I know might not be 
proper. I don't know whethet Sheriff Trice Imows about 
that .. 
· . . Mr. Thorpe : Ask him what he knows. He 
page 441 ~ asked her did he reckon she knew it. · 
A. She might have known some; I don't think ·she knew 
all of the~ 
Mr. Dovell: I don't think the Sheriff knows them all, and 
I am frank to say I don't know them all, 
Witness stood aside. 
p-age 442 ~ · JOHN MARTIN, · 
a witness introduced in behalf of the plaintiff, 
first being duly sworn, testmed as follows : 
DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. You are Mr. John Martin 7 
A. Yes. sir. 
Q. Where do you live f 
A. Burkeville. 
Q. How old are you¥ 
A. 48. 
Q. You a.re the brother of Mrs. Gracie V. Nutef 
A.· Yes, sir. 
Q. And you a nephew of Mrs. Ida S. Cole f 
A. Yes, sir. · 
Q, Were you the other child that was sent to the orphanage 
with Mrs. Nutet 
A. Yes, sir. 
Q. When did you get baek in this section of Virginia 7 
A. About 1913. 
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Q. After you came back from th~ orpha.nag-e where did you 
p;o then! 
A. After I. came back from the orphanage I 
page 443 t went to my brother's and stayed around a ~eek 
or so. Then I went ·back to the people that ra1sed 
me, back home. 
· Q. Where was that Y 
A. Burkeville. 
Q. .And you now live up there 7 
A. Yes, sir. 
. Q. You are a property owner up there! 
A. Yes, sir. 
Q. How often did you visit MrR. Ida S. Cole Y 
A. Whenever I came here, sometimes be once a. year, some-
times twice a year; just whenever I visited the town. 
Q. Did you go to see her every time you were down this 
~y, . 
A. I tried to make it a point to go there every time I was 
here, as near as I could. 
Q. Did she ever indicate to you she disliked you t 
A. No, sir. 
Q. She recognize you as being her nephew t 
A. Yes, sir; I think she knew that I wa.s her nephew, be-
cause I never went there unless I went with Mrs. Otey or 
Mr. Otey. 
Q. Did you ever do anything to Mrs. Cole to off end her or 
make her feel that vou should be disinherited 7 
A. No, sir. Not in my life. 
Q. Of course your :finances were very limited, weren't they; 
you have never had any money Y 
A,. No, sir; no more than what I worked for and made my-
self. 
page 444 t Q. There was nothing· you could do for her 
along that line 1 
A. No, sir. 
Q. How long have you associa.tecl with Mrs. Cole, and how 
often! 
, A. Well, practically ever since 1913 when I came back in 
here. 
Q. "\Vhen you went to see her dirl you talk to her T 
A. Yes, sir. · 
Q. Did you talk to her at any length t 
A. Yes. As long as I was there walking around and talk-
ing to her. 
Q. Did she talk to you, 
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A. Yes, sir. 
Q. Did she.seem to be glad to see you when you came there! 
A. Right much so. 
Q. In your conversation with her, or from your conversa-
tions with her, your observation of her conduct on the place, 
and her general demeanor, did you form any opinion as· to 
whether Mrs. Cole was capable of conducting any businesH 
matters or affairs and whether she was capable of contract-
ing and being contracted with-if you did form any opinion 
what was it? 
A. I don't think! that she was exactly right. I don't think 
she was capable of doing any business. She was engaged in 
the chicken and eg-g business, and produce. 
page 445 }- Q. Would you say she was capable ofl attending 
to that character of business; selling eggs and 
butter? 
A. Well, I would say yes as to handling a few eggs and 
butter and something like that. She would possibly do . all 
right at that. As far a.s handling any big business of any 
kind I don't think she would be worth anything. 
CR.OSS ;EXAMINATION. 
By Mr. Dovell: 
Q. Wb.en were you married Y 
A. I am not very good at remembering but I think it was 
about 1911. · 
Q. And what does your family c.onsist ofY 
· A. Three boys and three girls, and three grandchildren. 
Q. And your wife? 
A. Yes, sir. 
Q. How many of them have ever been to Mrs. Cole's f 
A. I have one son that has been there. 
Q. One time? 
A. One time. 
Q. Your wife has never been to see Mrs. Cole Y 
A. No, 'sir. 
Q. Any reason for it? 
A. No more than her peculiarities. 
page 446 }- Q. Whose pec.uliaritiesY 
A. Mrs. Cole's. 
Q. Your wife has never seen her? 
A. No, sir. · 
Q. And none of your six: children have ever seen her ex. 
cept your one boy once 7 
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A. My one son. 
Q. Have you any specific way of determining whether or. 
not people are capable of handling their business or doing 
business such as their making money, n~t profit, or anything . 
of that kind-does that have any influence on you Y 
A. Well, no more than any other person would have. 
Q. But if a person is prosperous and makes money eve1y 
year and has a little more than they had the year before, is 
that to your mind a. good sign that they are capa:ble or not Y 
Mr. Flanagan: There is evidence that she had money, but 
if there is evidence to the e:ff ect that she made money, up to 
this point, I haven't seen it. · 
· The Court: I don't know. 
Mr. Dovell: As stated here in the records-
The Court: I think Mr. 'S'avage testirfied that she had-
::M:r. Flanagan: The bank account. 
page 447 ~ Tlhe Court: The question is all right outside 
of the intimation that it increased every year. 
· There isu 't any question about that. 
Q. I a.sk you again, if you didn't follow me : If, in the 
determining whether a person i~ capable of handling their 
business, if they make , a profit every year, increase their 
wealth, would that have any effect on you, is it one of the 
thing·s you would consider Y 
A. The only way I can determine it would be being at the 
farm and going over the farm myself with her. I could plainly 
see there was no farming· being done there, or nothing much 
being dqne there, and she didn't know anything enough to 
farm. 
Q. As far' as you know she didn~t make a.ny money? 
A. I don't know of any money she made, because I don't 
know anything a.bout her personal a.ffairs,-financial affairs. 
Q. From wha.t you observed of her, you were inc.lined to 
think she didn't make any money; tha.t would be your opinion. 
of her? 
A. I don't see that she could have made a great deal, un-
der the system she was running -under. 
Q. From your observation-
A. From the farm I wouldn't say so. I don't think she 
did. . . 
Q. From your observation would you say she made ~y 
money? 
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A. That is a question that I couldn't say. 
page 448 ~ Q. You are farming! 
A. But from the looks of it I wouldn't say she 
made anv there. 
Q. You were farming yourselfY 
A. r·am. 
Q. Over .in BurkeYille section y 
A. Yes,. sir. 
Q. You know something about the labor that is required to 
make something on a farm Y • 
A. I should, yes., sir. 
Q.· You are raising tobaccoY 
A. Yes, sir. 
Q. Did you see Mrs. Oole as many as a dozen times ·be-
tween your marriag·e and the time of her death Y . 
A. I should say I did. I don't know; didn't count the 
times, that I positively went there. ~ went whenever I came 
here. That is all I couJd do, and I d1dn 't keep track of them 
as a record when I was going visiting. 
Q. She never sought any help or assistance from you Y 
A. No, sir. 
Q. Or from anyone else, as far as you know¥ 
A. I Q.On 't know ~ything about that. 
Q. Did you know who Mrs. Cole's brothers and sisters 
were! 
A. No, no more than I was told that my Mother was her 
sister. That is about all I know. That was before my day; 
I wasn't here. · 
page 449 ~ Q. Your Mother of course married a Martin ·t 
A. Yes, sir. 
Q. Was there any-
A. My Mother is all I know anything about, outside of my 
Aunts. 
Q. Which aunts did you know Y 
A. I didn't know any but Mrs. Cole and Mrs. Sanhand, 
Mrs. Otey 's Mother. That is ~11 I have any recollection of. 
I was too small to recall anything much. 
Q. Mrs. Cole's sister married a Sanhand, and that was 
Mrs. Otey's Mother? 
A. Yes, sir. 
Q. Those three are the only ones Y 
A. That I have very muc.h recollection of. 
Witness stood aside. 
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page 450} EUNA VELCORA ALDRICH, 
a witness introduced in hehalf of the plaintiff, 
first being duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. What is your name? 
A. Euna Velcora Aldrich. 
Q. How old are you 7 
A. 16. 
Q. 167 
A. Yes, sir. 
Q. You are the daughter of Mrs. Gracie V. Nutet 
A. That is right. 
Q. And the grandniece of Mrs. Ida S. Cole? 
A. Yes, sir. 
Q. Did you ever see your Aunt Ida.? 
A. I did. 
Q. When? 
.A. 1938. 
Q. You know what month it was? 
A. I think it was in June, it was before I went home. 
Q. Were you down here at the same time your Mother came 
to visit? 
page 451 } .A. Yes, sir. 
Q. Did Mrs. Cole become attached to you the 
time you were there 7 
.A. Very much. 
Q. Did she cry over you? 
A. Well, she didn't exactly .cry, but tears were running 
down over her eyes. 
Q. She did show some feeling? 
A. Yes, very much. 
Q. Was she gla.d to see you and your Mother 7 
A. Yes, sir. She showed a gTeat deal of affection toward 
us. 
Q. Did you see that? 
A. I did. 
Q. Did she want you to leave? 
A. No, sir. 
Q. Did she want you to stay with her¥ 
A. Yes, sir. She asked us to come there and make our 
home, and would like for us to stay with her until she died. 
Q. After you went back to Maine did you have any com-
municatio:p. from your Aunt? 
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A. She used to tell Aunt Mary things she wanted Aunt 
Mary to put in her letters. She never wrote herself. I did 
get a letter from her for my birthday with ten dollars in it. 
Q. Then before your next birthday she died Y 
page 452 ~ A. Yes, sir. 
Q. And the correspondence you had, with the 
exception of that letter, was through Mrs. Otey! 
A. Yes, sir. 
Q. ,vould she give you messages from Mrs. ColeY 
A. Yes, sir. 
Q. Did you answer them Y 
A. I used to write to Mrs. Cole myself. 
Q. Did you ten her you were coming back when you left 7 
A. I did. We made plans to c.ome the summer that she 
died. 
Q: Had you written Mrs. Cole you were coming down dur-
ing the summer Y 
, A. Yes, sir. ' t used to tell her every time I wrote I would 
come to see her soon. 
Q. And you intended to do that? 
~. Yes, sir. 
Witness stood aside. 
page 453 ~ FRED R. SAY AGE. 
being recalled by co1m~el for the plaintiff, testi-
fi·ed, as follows : · 
DIRECT EXAMINATION. 
Bv Mr. Flanagan: 
• Q. :M:r. Savage, I hand you Exhibit F. R. S. No. i in the 
other trial, which is the ledger sheet of the bank account of 
Mrs. Ida Cole, F. R. Savage, Exeeutor, and ask you what 
deposits Mrs. Cole made in her Savings Account from ,T uly 
1, 1936 Y I want to ask you to state to the jury what deposits 
she made in that bank account. There are three items of 
deposit: $816.83, $4,058.92, $1,073.75. What do those items 
represent as deposits in the accohnt of Mrs. Cole Y 
Mr. Dovell: Thev were all testified to vesterdav. 
Mr. Flanagan: They were not, either."' · 
The Court: I don't think so. 
Mr. Dovell: I can tel1 the Oourt what the witness said. 
The Court: Go ahead, go ahead; I don't remember. -
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may ha:ve confused in this some things that were said in the 
last trial. 
A. $816.83 was the money turned over to her. 
page 454 ~ her by the bank as ~xecutor of Robert Cole. The 
· four thousand dollar item there was the excess 
of her certifieates of deposit which she deposited in this ac-
count here after the bonds were purchased, sixty-five hun-
dred dollars. The ten hundred seventy-three and seventy-
five cents was the mortgage she held on Mr. B. D. Peachey 
that was paid. 
Q. The other items on that account, with the exception of 
the three that you have mentioned, are items of interest with 
which her account was credited? . 
A. Coupons and interest. · 
Q. She made no deposit in the bank as proceeds from her 
business on the farm 1l 
A. No. 
CROSS EXAMINATION. 
By Mr. Dovell: 
Q. You testified to all three of thoBe items on yesterday, 
didn't you? 
A. That is right. 
Witness stood aside. 
page 455} Mr. Flanagan: If Your Honor, please. The 
contestants rest. And we want to renew the mo-
tion that we made at the conclusion of the testimony on yes~ 
terday. · 
The Court: All right, sir. Just let the record show mo-
tion was made to strike the evidence, and the Court over-
ruled the motion, a:nd you want to note your exception. 
Mr. Flanagan: Now, if Your Honor, please. '"\Ve made a 
mistake here, I think, in saying that in front of the jury. 
I would like for Your Honor to say,-or :first, I would like 
for the jury to go out, since Your Honor made that state-
ment. 
The Court: All right, sir.· You were making just a formal 
motion. Take the jury out. 
Jury out: 
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Mr. F'lanagan: If Your Honor, please. I .simply want 
to ask Your Honor to tell the jury-Of course my motion 
was to strike the evidence, and I would make it in the usual 
way and state my grounds for it, and would have to ask that 
the jury be excluded, because it wouldn't have been right 
to do that in the presence of the. jury. I don't think what. the 
Court said ,should have been said in the presence of the jury. 
T!he Court:· Perhaps that is true. I am sure 
page 456 ~ they l1aven't the ~lightest idea of what was done. 
~Ir. Hfoks: 1 don't thHy they heard what yon 
said, even. 
The Court: I don't think any harm is done. 
Mr. Dovell: I just wondered how you expected to cure it 
by explaining it to them~ 
Mr. Flanagan: I don't want to do anything that is going 
to stop us. l want to get it straigl1tetied out with the jury 
the fact Your Honor has done this doesn't mean a thing to· 
them. 
Mr. Hicks: I think the best thing is not to say anything 
more to them about it. 
The Court: I think -so. I thought you were just ~imply 
putting something into the record. I was sure you didn't 
want to argue it. I think it best to just let it go and say noth-
ing about it. I am saitisfied the jury hasn't the remotest idea 
of what has taken place. 
Mr. Flanagan: All rig·ht, sir. 
The. Court: I realize I should not have _ma.de the ruling I 
did in the presence of the jury. 
Mr. Dove II: I understand from Your Honor that we might 
offer -so much of the record of that cha.ncery action, a petition 
filed by Mrs. Cole to renounce. the benefits of the 
page 457 ~ will as to her and take under the statute as to her 
. dower, and then the commutation of her dower· 
. both as tc;> the real estate and per8onal property, folloV\ring 
the introduction by counsel of the will itself, in, order to give 
the jury the sequence of events leading up to that. If there 
is any question about its admissibility I thought we would 
thrash it out now hefore the jury is brought in. But I under-
stood the Court let the other cvid<1nee in on the basis of letting 
this in. 
The Court: I think it is proper. The original will was 
introduced, and I think any snbRequent proceedings which 
aff ecled it in any way would be proper. 
'.Mr. Flanagm1: I think this should ·be done, and I think 
Y ()Ur Honor will agree a.fter inspection of the · Court papers 
that was purely a. friendly snit-it was no opposition to it. 
Mr. Ricks: That is a fa.ct, i.t was a friendly suit. 
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Mr. Dovell: ,vhat I was getting at was, we may either 
make a stipulation, or get the record. 
Mr. Hicks: Let's see if we can agree on a stipulation here. 
Mr. Dovell: How is this: It is stipulated behveen counsel 
that following the probate of the will of Robert 
page 458 ~ R. Cole, Sr., in this Court in 1902 that Mrs. Ida 
S. Cole brought a chancery proceeding renounc-
ing the provisions made for her as widow in the will and ask-
ing that the entire estate real and personal be evaluated, that 
her dower be commuted to her, and joining her infant son 
with guardiam ad litem as defendant, and H. N. Phillips, 
'l1rustee, who had been substituted hy the Court in place of 
:M:oses R. Harrell, who had been named in the will and who 
had resigned the trust; the proceeding was matured, a ref er-
enee to the Master Commissioner was had, an accounting 
was taken in which M.rs. Cole, :M:r. R. L. Spencer and other 
witnesses testified, Mrs. Cole's request for commutation of 
her dower interest wa.s granted~ and the value of her com-
muted interest in the real estate was ascertained by the Com-
missioner and approved ·by the Court to be the sum of 
$2,800.00, in round ·figures; and her interest in the personal 
property thirty-five hundred dollars, in round figures; that 
the entire estate amounted to something in excess of twenty 
thousand dollars, and that all of the estate passed to Robert 
Cole, Jr., excepting the commuted dower in the real estate of 
twenty eight lmndred dollars, and the personal property of 
approximately thirty-five hundred dollars; that in connection 
with the administration of that estate there was between one 
thousand and fifteen hundred do1lars of cash in 
llage 459 ~ the home when Mr. Cole died; and it is further 
stipulated between counsel that this statement 
may be read to the Court and the jury. 
Note: After some discussion between counsel Mr. Flanagan 
stated thait he could not agree to this stipulation. And the 
Court stated : 
The Court: All right, gentlemen, if you can't agree I will 
admit the record because I think it should be put in in view 
of the fac.t the will of which ·we formerly spoke ·went in. 
Mr. Flanagan: vVe are not ohje~ting to the admission of 
the record, but to the stipulation that Mr. Dovell made. 
Mr. Dovell: I desire first to offer the inventorv of R. R. 
Cole's estate to show what be died, sefacd- .. 
Mr. Hie.ks·: Can't we agree on that? 
Mr. Dovell: I want to sh<nY -also that the old gentleman cer-
tainly had one trait that l1e passed on to his widow: cash 
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twenty-four hundred and fifty-five dollars was found in the 
home when he died. I want to show that item. 
Mr. Flanagan: ·what has that to do with Mrs. Cole having 
monev in the house? 
page 460 ~ .Mr." Dovell: Something might be made of it 
otherwise. 
Mr. Flanagan: Can you state what the entire amount was? 
Mr. Dovell: At the time suit was brought $9,722.75 seems 
to have bee·n the value placed on the real estate-No, wait_ a 
minute (Looking at papers). 
The Comi: First, tell me what you want to put in, then 
when we get that settled, let's bring in the jury. 
l\fr. Dovell: I want to offer the inventory of appraisement, 
or the account- of the executor, Moses R. Harrell. That sets 
up all the items. He ,vas the Executor named in the will, 
and that is .his inventory. 'l'hPn I desire to offer in evidence 
the decree of the Court, or the report of the Commissioner, 
first, the Commissioner in his report finding that the com-
muted value of the real estate, widow's interest in it: would 
be $2,803.48, and the total tabulation is not made on the report 
on the personal property; so I will have to look at the decree 
to see just what it is. 
The decree says "It appearing to the Court there are now 
in the hands of the personal representative of the said R. R. 
Cole, deceased, aft.Pr payment of funeral ex-
page 461 ~ penses, the charges of administration and debts 
the sum of $11,052.64:, the Court doth adjudge, 
order and decree that II. N. Phillips, the personal representa-
tive as ,aforesaid, pay to Ida Col~, or B. D. Peachy, the sum of 
Note : Mr. Dovell read from the decree and the account of 
the executor. · 
That decree and the account. 
J.\IIr. Flanagan: v\T e don't ohjoot to either one of them. 
Mr. Dove11: I want to show· to the jurv what 
page 462 r estate- . 
Mr. Flanagan: All right, sir. The depositions 
only show the testimony as to the value of the propertv, and 
I don't see where it is any use putting it in. .. 
Mr. Dovell: It is the usual deposition ,taken in support-
Mr. Flanagan : It does not go to the value of determining 
the real estate. · 
1\fr. Dovell: All I am after is the estate of- which he died, 
and what part she got: as little of the record that will show · 
tlrnt is all I want. 
The Court: All right. Bring the jury in. 
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Jury now in: 
Mr. Dovell: I expect to use Mr. Kyger as the next witness, 
and I want to offer this record and then use him .. If counsel 
wants he ca.11 stand outside while this is done. 
Mr. Flanagan: No, sir; that is all right. 
Mr. Dovell: If the Court pleases. v\7 e desire to read into 
the record at this time the est.ate of which R. R. Cole, Sr., 
died, seized and possessed, which consisted, according to the 
inventory of 1\1:. R. Harrell, Executor, of certifi.-
})age 463 ~ cates. of deposit of' the Mutual1 Guarantee Build-
ing and Loan .Association, $500.00; Peninsula 
Bank stock of $100.00: another certificate of Peninsula Bank 
stock $100.00, and stock certificate for the ·wmiamsburg Knit-
ting Mill $500.00, and cash in Union Bank of Richmond, 
$3,222.01, ca.sh in Planters National Bank of Richmond $714.71, 
cash in the Peninsula Bank at ·wmiamsburg $3,592.96, cash 
received from Old Dominion .Building and Loan· Association 
$100.00, and cash reeeived from 1\futual Guarantee Building 
arirl Loan Association $199.06, and a dividend on the bank 
stock $10.00, and ca.sh on Knitting MilJ bond $45.00, and cash 
f ouncl in the J1ome of the de,ceased $2,455.00, making, aecord-
ing to the Commissioner's report, a personal estate consist-
ing of. money, stock mJd bonds of $10,731.79 after payment 
of a.ll dehts :md expenses of administration. And real estate 
of the value of $10,900.00; that follo-wing the probate of Mr. 
Cole's will suit in chancery was filed in this Court by Mrs. 
Ida S. Cole asking to be permitted, or filing a paper ,vriting 
in which she had renounced the bene-fits of her husband's will 
nnd asking to be permitted to take under the statute as a , 
widow, and to have l1er dower interest assigned and com-
?1Httted. .And this suit was brought. primarily for assigning 
and for the eommutation of the widow's dower. The Court 
entered its decree on the 13th day of October, 
page 464 } 1904, in which it directed the payment to Mrs. 
. Cole, the widow, .as her interest in the personal 
1n·operty, $3.684.04. And a commutation of her dower in the 
real estate was ordered, and the. valuation fixed on her interest 
as com,mu.tted of $2,803.48. And then Mrs. Cole indicating to 
the Court that sl1e desired to purchase the farm, the home 
])lace known as the '·Hobby", the Court entered its decree 
directing the Commissioner to accept her bid of $2,500.00 
from the commutation of the real estate of $2,800.00-in round 
figures-and thirty-six hundred dollars in personal property, 
to pay the five hundred dollars back to the Commissioner and 
take the Hobby as twenty-five hundred dollars of her purchase 
of the real estate, and to execute a quit claim deed to the Ex-
. ecutor and Trustee of any interest that she might otherwise 
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have in the· remainder of the real estate of Mr. R .. R. Cole, 
Sr., deceased. 
Mr. Hicli:s ~ Wha.t was the last statementt 
Mr. Dovell: To execute a quit claim deed--
Mr. Flanagan: Don't let's put those back because we are 
going to use them in evidence. 
page 465 ~ R. ·w. KYGER; 
a witness introduced in behalf of the de,fendants, 
first being duly· sworn, testified as follows: 
DIHF.!CT EXAMINATION. 
Bv Mr. Do veil: 
.. Q. You are R. W. Kyger f 
A. Yes, sir. 




Q. How long have you been in that business f 
A. 20 years. · _ 
Q. Were you acquainted with Mrs. Ida S. Cole during her 
lifetime? 
A. Yes. 
Q. How long did you know her Y 
A. About 35. 
Q. How well acquainted with her were you f Give the· Court 
and .jury some idea how well you knew her. 
A. \V ell I have had occasion to know her well enough to gt> 
over and see her a.nd talk to her. 
Q. Did you ever go just to visit her and talk to herf 
A. No, as a n1le I went over there to get water 
page 466 ~ fo.r the cemetery, people working in the cemetery. 
And then she sent for me two or three times and 
i had other business wit]1 her. J knew her for 35 years, some-
thing like that. I met her thirty-five years ago. When I was 
a student. I came he-re thirty-five years ago, about. 
_ Q·. Your lmowledp;e of her, of course, was somewhat limited 
then in the earlier pa.rt of that thirty-five year period! 
A. Yes, sir. 
Q. But in the last twenty_ years yo'u have Jmovm her very 
well Y 
A. Yes, sir. 
Q. Seeing her abottt how often a yeal" 1-
A. Oh, 1-2 ot 15 times a year, I guess. 
Thomas D. Savage, et al., v. Grncie V. Nute, et als. 295 
R. W. Kyger. 
Q. Did you ever have any business transactions with _her? 
A. I buried her son. And I bought vegetables and chickens 
from her. 
Q. 1~.,or how long a period¥ 
. A. Several years. 
Q. Did you· know her well enough to form an estimate of 
her qualifications to tra.nsact her business f 
Mr. },lanagan: L want to objeet to this as not bei11g re-
buttal. Mr. Dovell iu offering his evidence in this case could 
liave introduced the will and had the two witnesses there to 
testify a.s to the proper execution thereof and the mental eon-
dition of Mrs. Cole at the time of the execution, 
page 467 r and have rested, and by that have made out a 
pri-mo j'(1tcie case. Then we would have been com-
pelled to proceed with our testimony in chief. However, Mr. 
Dovell didn't stop with that: he proceeded to put on other 
evidence, other witnesses who testified to things that were not 
pertinent to the execution of the will. He has offered the evi-
dence in chief, and he elected to proceed apparently in full, 
lJecause he put on several witnesses who had nothing to do 
with the exe<mtion of the will. .~rhen at the conclusion of his 
t<~stimony, ,,,.hich took all of yesterday, we proceeded to ex~ 
amine our witnesses. Now I rnos,t respectfully submit that the 
only testimony he can offer now will be testimony in rebuttal 
of ours. This is testimony that he should have put on in chief, 
if he had wa111ted to use it. He put on Dr. Bell, he put on Dr. 
Henderson, Dr. Davis, Mrs. "\V:illiarns, and I think somebody 
else. Now I sav in this examination from now on that he 
ought to be restricted strictly to rebuttal, and not give him 
t.wo bites at t.he cherry to put on half of his examination in 
chief and then force us to put on our testimony, and then come 
back with testimony in chief again. I think he should be re-
stricted in offering- evidence now solely and only in rebuttal. 
Mr. Dovell: If the Court pleases. Tsn 't any mode of pro-
cedure laid down as far as the development of a 
page 468 ~ ca.se of this sort is concerned. The Court of Ap-
peals ha.s said, I think in the last case .decided, 
less than a year ago, that the proponents may go ahead and 
make out a prima, facie ease outlining jn that case- exactly what 
evidence will be adduced, both as to the execution of the will, 
probate of the will, and the capacity of the testator to make 
a will, and then rest; or may <levelop his case in full. Now 
I tried this ca.se once and I deYeloped it in full at that time. 
I wa.nted to be fair so I said to the Court yesterday that I did 
not expect to pursue identically the same procedure. Counsel 
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inquired whether I was going to or not, and I advised the 
Court at that time I was going ahead and make out my pri1na. 
f(.tcie case a.nd then by rebuttal meet the evidence. ·what am 
I doing but rebutting the very evidence that has been intro-
duced here with referen~e to Mrs. Cole's lack of capacity to 
transact her busines.s. I am entirely within the rule as far 
as the ordinary ch·il procedure is concerned. I am not taking 
anybody by surprise. · 
l\(r. Flanagan: Yes you are. 
Mr. Dc,vell: Counsel knew ·who the witnes8es were. and I 
told him at the beginning of the trial when he was 'talking 
about how long he wa.s going to excuse his witnesses instead 
of e.'(cusing th&m as Ion~ as he did hE1fore not t.o 
page 469 ~ do that because I wasn't going to follow the same 
procedure. 
Mr. ].,la.nagan: And I was ama~wd when you went further. 
l\fr. Dovell: The reason I went further than simply to 
Jlrove the execution and probate of the· will, and the mental 
eapa.eity, of course, having the burden there, the reason I went 
further is beeause of the other ~lleg·ation in this complaint of 
m1clue influence, and certainly as to that I wanted to meet it. 
And I offered some evidence there in order to make out a 
prirtta f acie case on the whole of the bill that has been filed 
by the contesta.nts. And, as I say, I am entirely within th~ 
provisions for the development of this sort of a case as laid 
down by the Court of Appeals, a.s recently as within a year. 
Mr. Flanagan : What case is that? 
Mr. Dovell: The last time the Court has spoken upon it 
is:.-1fr. Flanagan: Isn't it the case of Branch v. Branch? In 
the. first place you ha.ven 't had a will cai:;e in the Cou:rt of 
Appeals in tlte last year, or last three yea.rs. 
Mr. Dovell: In the case of Grfrnes v~ Crouch, 175. 126. de-
cided less than a year ago. I think, the Court of Appeals ·said 
'' The introduction of tl1e evidence is within the discretion of 
the Court'', and they were following the decision 
page 470 r in Ru.st v. Reid, 124 Va. Pa.ge l, where it was held 
. '' The proof of due execution therefore entitles 
fll~ propounder prima f acie to hav°E, the will admitted to pro .. 
bate." And again in Gri·m.P..c; v. Grouch "If the defendant 
desires to finally conclude the case at that juncture a.t all 
events. he should demur to the evidP-nce instead of moving to 
sh·ike it out." . 
:rvrr. Flanagan: This isn't a motion to strike, Your Honor. 
Ur. Dovell: I submit to the. Court that I am entirely within 
my rights in rebutting the testimony of the contestants that 
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they put on here with reference to the mental capacity, and 
also as to the undue influence. 
~fr. F)anagan: If Your Honor, pl~ase. ,ve have in our 
system of. jurisprudence an orderly way in which matters of 
this kind are disposed of. .And the rule is established too 
well for Mr. Dovell and I even to attempt to argue to Your 
Honor. According to the very authority that he has cited to 
you, and I did recall it after he did mention the name of the 
case, irt comes exactly witl1in the contention that I made in my 
opening statement with reference to my objection,-that he 
<1ould have introduced that will and proved it by Mr. Chan.: 
ning- M. Hall and Miss Pitmnn, the two witnesses, and have 
then rested. 'l111en that would have then compelled 
page 471} us to proceed with our testimony. Now afteir he 
had done that and that would have established 
the pri,ma fn.cie caic alone-and that is what the Court held 
in the case ',that he recited-but he didn't content himself with 
that; he went on and he put Dr. Bell on, he put Dr. Brantley 
Henderson on, he put Dr. Davis on, he put the two principal 
defendants on the stand, Thomas Daley Savage and Fred R. 
Savage, and two ladies. Now, talking about being fair: all 
we expect is that we will be fairly dealt with, sir. And I know 
Your Honor is g-oing to do it. I don't mean that to the Court. 
I say, it i~ a violation o'I: tho rul,j or fairness to lead us to be-
lieve that be had established his case, and then we proceeded 
to exhaust our ,vitnesses, and then after we have done that 
to come ha~k and offer evidenc:e tlrn.t we now cannot meet, 
having e~cnsr.d our witnesses and they have gone. I most 
iespectfully submit that, sir. 
The Court : I would like to see that deciFdon on which you 
are relying. 
:Mr. Dovell: All right. It will not take me very long to get 
it. 
l\fr. :F,lanag-an: It was a case that came up from Ports-
mouth, I think that was the ~ranc}1 case, with reference to 
making- ont a prima facie ease. Counsel for the 
l)age 472 }- contestants of the will introduced the ·will in evi-
dence and pro-\·ed .that it had been duly probated, 
and then rested. The other side restfld. And, of course, the 
Supreme Conrt held. they hadn't made out any case because 
they l1ad not proved the will in Court before the jury; and the 
mere fact it had been probated before the Clerk didn't create 
anv presumption for or a~ainst the will. and said he hadn't 
even made out a prirna facie case. Rut if they had introduced 
the w·itncsses to the will and established the due execution of 
it and the mental competency of the testator, then they would.-
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l1ave made ont a pr-ima facie case and the burden would have 
been upon the conte8tant then to pror.ecd. 
I say this procedure is all out of order. 
· The-Gourt: The question that concerns me is how far you 
should go in making out a pri1na facie case. That is what I 
want to know about. · 
Mr. ~1lana.gan: The Supreme Court has fl"l{ed that. ·when 
they have introduced that will and proved it by the subscrib-
ing witnesses, then the prima f acie case is made out, and they 
could then stop. 
:Mr. Dovell: Not if the allegation in the bill is that the 
testatrix did not possess testamentary capacity, 
page 473 ~ because that burden would be on the proponents 
a.nd they must make out a prima facie case. 
l\fr. J:1,lanagan: I clidn 't mean to interrupt you. The ques-
tion of testamentary capacity is a part of the attestation 
clause of that will. Th.~t is one of the things that the witnesses 
have to testify to in order to have that will probated before 
Mrs. Blanchard downstairs. If t11ey had not testified hefore 
her that she was a woman of sound mind, Mrs. Blanchard 
would have been in an unusual position if she had admitted 
to probate that will; that is ,a part of the probate order, and 
it appeared from the testimony of the ,vitnesses, who at that 
time was only one, Mr. Channing Hall, that she was at the 
time of the execution of that will a woman of sound mind and 
disposing memory. 
A. part of that attestation clause, and the duties of the wit-
nesses, are to determine the men1ality of the testatrix, hecanse 
if there is any donht in their minds about it they shonld be 
cau.tious and eareful. And, if Your Honor, please, in this 
partieular case it was some caution because the doctors were 
called up about it. Now when that is <lone, after we take our 
appeal, or file suit to contest that .wi11 in this Court, then all 
they have to do, as I said before, is to offer that 
page 474 ~ will in evidence and prove it by the attesting wit-
nesses, and then their prim a f acie case is made 
out. Tha.t is all they have to do. I respectfully submit that 
·when he wen,t further than .that and offered the testimony 
here of Mr. Savage and his son and other .witnesses, we eer-
tainly had a right to believe that he had developed his case 
when he closed. And I most respectfully sul)mit, Sir, at this 
sfoge of it tlmt l\fr. Dovell is restricted to rebuttal testimony. 
· Mr. Dovell: In Ritst v. Reid, 1.24 Va. Page 1, which is a long 
decision, running into some thirty-odd pages, it seems to me 
Thomas D. Savage, et al., v. Gracie V. Nute, et als. 299 
R. W. I( yger. 
that case deals with this question as sort of a first impression 
in Virginia, and J1as been followed since. The Court says : 
'' It is also assigned as error that the trial court refused to 
compel the proponents of the will to put on all their evidence 
in chief as to the sanity of Rust, it havfog appeared from the 
evidence they offered that Rust had been previously insane 
and was afflicted with gem~ral insanity before and at the time 
when the will was written. Rust had been confined in hos-
pitals for the insane for near]y thirty years prior to the year 
1899, but in that year he was discharged as restored to saniity 
and continued to exercise and enjoy hiA rights and privileges 
as a sane man until his death in 1917. Sanity 
page 475 ~ is the normal condition of the human mind, and 
every man is pn.!sumed to be sane until the con-
trary is made to appear. After adjudication of insanity, a 
})resumption of insanity continues, but a subsequent adjudi-
cation of restoration to sanity by competent authority re-
stores the previous presumption of sanity until the contrary 
is made to appear. Such was th<? case jn judgment. 
''The burd<m of proving testamentary capacity is 011 the 
propounder of the will and continues upon him throughout 
any contest on tha.t question, bnt when he has sho'\\rn a- com-
pliance with all the statutory requirements for the due ex-
ecution of a will, the legal presumption of sanity comes to 
his relief and dispenses with any evidence to the contrary. 
The proof of due execution therefore entitles the propounder 
11rim.a fade to have the will admitted to probate. 
"There was no error, therefore, in permit.ting the propoun-
ders of the will to rest their ra~Q upon proof of the due eJt-
ecution of the will. They had the option to introduce their 
evidence as to the testator's sanity in chief, or in rebuttal. 
I11.1rthermore, no injury is shown to have been sustained by 
the appellants hy reason of t11e order in which th(3 evidence 
was introduced. The order of introduction of 
page 476 r evidence lies larp;ely in the discretion of the trial 
court, and its ruling will not he reviewed wfiere 
no prejudice or injury to the party objecting is shown.'' 
That seems to be all of the decisihn as far as the question of 
the order of proof was concerned. 
Mr. Flana~an : That isn't all of it. 
Mr. Dovell: I think that is all that is in here. The other 
c•ase will be here in a few minutes. I sent up to. my office for 
it. 
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Mr. },lanagan: Judge, this particular case sustains the 
theorv which we advance. It states all thev had to do was 
prove the will by the subscribing witnesses . ., In other words, 
he ha.d au election, he could do that and st_op, or go ahead and 
complete his case. He certainly is not entitled to two bi,tes 
at the cherry. 
Note: ( Court now waits a few minutes for the law book to 
lle brought). · 
Mr. Dovell: ;Now as fa.r aFt I know, if Your Honor, please, 
this· is the latest word of the Court, the case of Grimes v. 
Cr 'u,eh from Loudoun County decided ]a~t year. 
In this case counsel for the proponents of the will offered · 
first :m. 0. Russell, the Clerk, who testified that the signature 
a.nd the body of the paper writing were proven 
pa~;e 477 ~ before him by N. C. Nichols and .J runes McIntosh 
to be wholly in tho handwriting of Charles _A.. 
Grimes and that. it was thereupon admitted by him to pro-
bate. 
Next was called not, Nichols or "McIntosh hut a man bv th~ 
name of George],. ·weaver. He thought that decedent knew 
what property he had, to whom he wished to will it, that he 
was of sou ml mind and diRposing memory, and that the will 
was wholly in his handwriting. And on one occasion he called 
his attention to the importance of making a will and was told 
that '' he had taken care of siste:r,, who had always taken caru 
of him;" and tha.t he was accustom,}d to Rpeak of his siste~·, 
l!~va ,T. Crouch, as" sister," a term whiel1 he did not apply to 
his other sii:;ter, Mrs. Ridgeway. These two sistt1rs and his 
ln·other, John T. Grimes, made up the family. 
Next called was A. S. Jenkins. He is cashie.l' of the ·Peoples 
National Bank of Leesbu-rg, at which the testator kept an 
account. He regarded him as capable of knowing what prop-
m·ty he had and to whom he would wish to leave it. 
Next c.alled was N. C. Nfohols, one of the attesting witnesses 
to the will. 
Next was called James McIntosh of the Peoples National 
Bank, who was the otlier attesting witness to the 
page 478 ~ will. And thereupon the proponents rested, and 
... the eontestant~ moved to strike the evidence. 
, Motion was argued but was not passed on. · · 
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''It is contended that this motion should then have been sus-
tained. and it is said that not a scintilla of evidence had been 
introd11ced which would indicate that the paper was testamen-
tary. Of conrse, the paper must hear upon its face ind.icia of 
testimonial intent. No amount o·f evidence would entitle an 
I. 0. U. to probate." So says the Court. 
And then after that was done--
Mr. Flanagan: That is the only point in the ease, Mr. 
Dovell, a.s to whether they had proved the will; not the ques-
tion of -the order in which the testimony was offered. 
Mr. Dovell: I am just trying to hurry through the opinion 
as I picked it up ·without reading all of it. 
Mr. :~,lanagan: N.ow, if you want I can bring you four or 
five cases tbat hold in aceordance with what I have argued. 
Mr. Dovell : In order to fol] ow the sequence of it I will ruri 
right throu~h. 
''Reliance is placed upon Smith v. Smith, 112 
page 47.9 } Virginia 205, where this paper came under re~ 
view: 
· '' 'December 24, 1900 Every thing is Lous. 
'' 'G. T. Smith~ 314 South Patrick St .. A ... "'( Va.' , 
"The court said: 
'' ~ The words '' Everything is Lous, '' which constitute the. 
entire bod~r of the pa.per here, are moRt reasonably to be in:. 
forpreted as ref erring- to ::tn existing· fact,' to ~ present gift. 
And further: 'But, ·while the courts ha.ve gone far in constru-
ing almost any form of in~trument to he a will, we have been 
11.nahle to find a caRe in which a paper with nothing on its face 
to indicate that it ·w:as intended to be testamentarv was held 
to be entitled to probate as a holograph will.' ·· · 
'' The word 'left' is of testamentary significance a.nd in that 
sense is in common use. 
'' Among other definitions is this. taken from the Century 
Dictionm·y: ''1.10 let remain or J1ave remaining at death: henee 
to transmit, bequenth:, or give. by will: As he leaves a wife and 
children, or l1as left his property in trust for their use.' 
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'' 'There be of them tha.t have left a name be-
page 480 } hind them'. Eccl. XI.JV. The words 'leave' and 
'give,' especially when used in a will, without qua.1-
ifving or res,fraining words, are interchangeable terms and 
mean one and the same thing. Carr et al. v. Effinger. _et als., 
78 Va. 197." . · 
"Moreover, the will did what decedent told ,vea.ver he in-
tended to do; ~ he had taken care .of sister, who had always 
taken ca.re of him.' · 
'' Code section 5229 tells us how a will must he proven. It 
must be attested by at least two competent witnesses present 
at the same time. If it be wholly in the handwriting of tbe tes-
tator, the fact shall be proven by at least two disintc:reste<;I 
witnesses. 
'' Proof of the due execution of a paper, testamentary upon 
its faA!e, entitles the propounder vrima facfr: to have it ad-
mitted to probate. Rust v. Re-id, 1.24 Va. I, 97 S. E. 324. 
"In Dickens v. Bonnewell, 1.60 Va. 194, 168 S. E. 610, 616, this 
is quoted with approval from 76 A. L. R., at page 617: 
'' 'It is a well-established rule that a complete attestation 
clause reeiting· an o bserva.nce of all statutory 
'page 481 ~ requirementR raises a presumption of the due ex-
. ecntion of a will if t]1ere is no contest as to the 
genuineness of the signatures of the witnesses, or that of the 
testator, or after these signatures are proved to be genuine.' 
"Of course, this principle applie~ to holographic wills. See 
also Redford v. Booker, 166 Va. 561. 
''Up to this point, the due execntion of the will had been 
proven, a.nd it had been shown without objection that it was 
in accordance with the testmtor's declared purpose. His ca-
pacity had been shown, and so the court might well have over-
ruled the motion to strike a.nd submitted the case to the jury. 
Moreover, the order of th~ introduction of evidence is within 
its sound discretion, and it is common practice to refuse to 
strike until the evidence is all in. "\Yhcn it was in, the motion 
, was not renew·ed. A propounder may rest upon proof of due 
execution, or he may at his option disclose ·his entire ~ase in 
c•hief. Ritst v. Reid, supra. 
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"'Even where tlie trial court would have lJeen warranted 
in sustaining the motion at that juncture, it does not follow 
that a judgment for the plaintiff will be reversed, if the court 
overrules the motion. If the cause is thereafter 
page 482 ~ proceeded with to what appears to ho a fair de-
. velo1Jme11t of the evidence for both parties, and 
upon a consideration of the whole evidence the verdict of the 
jury in favor of the plaintiff is plainly right, this court will 
not reverse a judgment for the plaintiff and order a. new 
trial.' '' 
Then it gives the Code section 6365. 
'· 'If the defendant desires to finally conclude the case a.t 
t.hait juncture a.t all events, he should <lemur to the evidence 
instead of moving to strike it out.' .J onr?-s v. Hanbury, 158 Vir-
ginia~ 842, 164 S. E. 545. 
"From what ha.s been ~aid it follows that the court should 
not have sustained the motion to strike, and, even if it might 
ha.ve then been sustained, no error was r-ommittecl in permit~ 
ting the case to be thereafter fully developed.'' 
' ' ... 
' ' 
J't1st a.s in this case. Mr. ·F1hmagan said he didn't know 
whether counsel was going to put on its entire evidence in chief 
or whether he was going to put on part of it and stop. Immed-
iately I a,cquainted counsel ,vith the method I was going to 
pursue. 
Mr. ~.,]ana.gan: And then didn't do it. 
]\fr. Dovell: I can't see where he has heen hnrt or harmed 
or anything else hy the development' of this ease~ 
page 483 ~ I have shown him more evidence than he claims 
T should have shown him at tl1e lJeginning to make 
out a p-rirna facie ca.se. Tha.t is the on]y claim he i~ making. 
l\fr. :B,lano gan: Oh, no. 
l\fr. DoYell: '' From wliat has ll~en said it follows that thP 
Court should not ]rnYe sustained the motion to strike, and, 
even if it might have then heen sustained. no error vms com-
mitted in permit,ting the ca~e to be thereafter fully developed. 
'' Eva J. Crouch, ,,rho had heen A·iven a life eRtate. was then 
called. She i::;nid t.hat she cooked for this ·brother, "~ashed for 
him, atteniled to him when he waR Rick, went to see him about 
three times a. day nnd put him to hed at night. Next she tells 
11s what the tPsta.tor's relations were with his brother John. 
They lived in the same house, but they had not spoken to each 
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other for more t.hnn thirty years and for many years would 
not eat at the same table. She ,vas always called 'sister:' but 
l\Irs. · Ridgeway was calle<i 'Rhody.' He saw little of Rhody, 
,and there is nothing in this record to show that she took any 
special interest in him. Testifying as to, the will itself, she said 
that her brother was quite ill jn 1936 and upon one occasion 
asked her to get him a piece of paper, envelope and pencil; 
this she did, and she identifies the paper as th&.t 
page 484 ~ upon which thP. will is written. After complying 
with her hrotber 's request, she went do·wnstairs 
to prepare his dinner. Upon he1· return he gave it to her and 
told her to keep it until he was dead, as it was for her benefit, 
and then to give it to Mr. Nichols, his attorney. This she aft-
erwards did. Her account of what 8lte did with it is somewhat 
eonfusing; she tells us that shr. hid it "in the bed, afterwards 
that she got it from a tin box in her brother's room, and later 
. that she got it from the bP-d where she bad put it. It is for the 
jury to sea.r<1.h out the facts. Nor is it important whether this 
will was kept in a tin box or hid in a bed. 
'' Dr. Harry Gibson, his physician, upon the -occasion of· his 
last visit, said thnt the question of his bill came. up. Eva asked 
if she should pay it, and Mr. Grimes answered : 'It doesn't 
make any difference ; what is mine is yours.' And again, ',Vhat 
is mine is Sis'. 
''This physician said tha.t the testator had been sulJject to 
epileptic attacks for twenty-nine years: that his face was 
.twisted and his blood pressure high, but his mind was clear. 
'' At one time he transferred his hank account to the joint 
account of Eva and of himi;;elf. thiR because he had been in-
duced to sign checks which he should not have 
page 485 ~ signed. '''or which, at any raite, he was not called 
upon to sign. . 
"It ma.y fairly be said that this testator was not strong-
minded. He was an epileptic in ill healt11, and his persona 1 
habits were not fastidious, hut there is overwhelming evidencf.! 
that he wa.s competent to make a ·wm. Indeed, nobody hastes-
tified that he was incompetent.'' 
Mr. Flanag-a.n: rrhe point I see in that case is whether or not 
the court should have struck the evidence. 
The Court : Let me see the case. 
Ivfr. Flanagan: Tha.t does not apply here. 
, I 
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The Court: What I gat.her from these cases is: that the pro-
ponent may prove his pr-inia facie case and rest, or he may de-
velop his entire, case. Now the proponent here didn't stop with , 
his prima facie case but ,yent on and put on his medical testi-
mony, ··- and I certainly wa.s under the impression that he 
was developing his case. That is the impression I gathered 
from the witnesses that w·erit on. And now I don't understand 
that a proponent may proceed as far as he pleases, after he 
has gotten beyond .the p.rima f acie. stage, that he may proc.eed 
and put on just a.s much of his additional evidence and stop 
when he pleases and then ha;ve the opporhmity of putting more 
evidence on after the other side puts its evidence on. I don't 
·lmderstand that to be the law. Therefore, it is my 
page 486 } opinion that only rebuttal evidence may be offered 
by the propononts · at this time. I think that is the 
}Jroper conclusion from these decisions. 
Mr. Dovell: I save the point. Rebuttal of what, the evidence 
that they put on f · 
The Court: Yes. 
Mr. Dovell: All right, sir. That is exactly the purpose, to. 
meet the ver;v two propositions that tlley have raised. 
The C011rt. : TJ.,he evidence should be confined to that.. We 
liave now reached the hour for adjournment. The Court will 
Tecess until tomorrow morning at ten o'clock. Gentlemen, be 
in Court tomorrow morning at ten. Do. not discuss this case 
with anyone. 
"\Viibiess stood aside. 
Note: ( Court is now adjourned until the following morning 
nt 10:00 A. M.) 
page 487} Septnmber 11, 1941. 
10 :00 A. l\f. 
Court convened pursuant to adjournment on yesterday. · 
Jury out: 
Mr. Dovel]: May it please the Court. In the light of the 
ruling the Com:t indiea ted it would follow yesterday afternoon 
in connection with the ten witnesses I believe that we used at 
tho previous trial by me, and I intend to use in . connectio~ 
·with the question of the mental capacity or testamentary ca-
pacity of Mrs. Cole at this trial, I to]d Your Honor before Mr. 
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Hall took the stand when the question was raised by Mr. 
},]anagan as to what time he could excuse his witnes.ses to 
and the e~pression made by him that he did not know whether 
Mr. Dovell was going to put on his entire case in cl1ief, or 
· . put on a part of it and then rest, and wait until 
page 488 } the contestants had put on their case before put-
ting on the remainder, I stated to Your Honor and 
the record will show it, and I vouch the record for it, that I 
expected a.t this time not ,to follow the course I did before but 
to make out what I regarded as a prinia. f acie case and rest; 
that I thought the day would be conslUlled, as far as the open-
ing of the trial was concerned, in that. At the conclusion of 
the day I did rest, having, of course as Your Honor will recall 
from having sat in ,the previous trial, Mr. and Mrs. Banks 
,vho are parents of some of the legatees in the will, minor 
children, represented by Mr. Thorpe, Mr. Hanrahan, Mrs. 
Lovelace, two of the Rogers brot.hers, 1\1:iss Emily Ha11, and 
a group of witnesses who had been used in the previous trial .. 
Realizing that the order of the introduction of the evidence 
was in the direction of the trial court I made that statement 
so as not to undertake to mislead anyone by the course I in-
tended to pursue. No objection came from any quarter with 
reference to that, :mq. I accepted it as the course to be pur-
sued in connection with the order of the introduction of the 
evidence in this case. And it was not until Mr. Kyger was put 
on the stand yesterday afternoon that any question was raised, 
· as far as I was concerned, that there would be a.ny 
page 489 }- dispute about that order of introduction of the 
evidence. 
Now Your Honor will recall, and the record is here, that 
those witnesses are material as anv of the ·witnesses a.s far 
as their knowledge of the testamentary capacity and of the 
mental makeup and the will and the will to exercise that will 
on the part of Mrs. Cole. To cut off that part of the evidence 
at this la.te stage first of all, of course, presents a surprise to 
counsel, because feeling that the trial court had the matter 
under its control, as the decisions have said, I was lulled into 
the sense of believing tha.t was the conrRe that would be pur-
sued, and no objection had been raised to it. 
Niow as far as rebuttal is concerned, if hy "rebuttal' 1 Your 
Honor construes it to be auy evidence that would tend .to 
overcome the evidence of the contestants as to the lack or 
mental capacity, 0r "'dl.l ,~ · ·1·~ deceased, then I am not 
· injured by Your Honor's indication nf your ruling yester-
day afternoon. Otherwise a full and fair trial will not be had, 
because aU of the available evidence material and proper evl-
clence will not he before the jury. And I think it proper to 
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make that statement in the ahsence of the jury this 
page 490 ~ morning before proceeding. 
Mr. Flanagan: If, Your Honor, please. I want 
to reply to J\fr. Dovell as to lack of objection on our part. It 
wasn't up to us to object to his going ahead and conducting 
this case as he saw fit; it ,vas no reason for us to object after , 
he had apparently changed his mind f.rom the ()rigina1 declara-
tion he was going to establish the will and prove it by the wit-
neRses and rest. ,v e thought he ".,.as going to do that, and we 
kept our witnesses here all day long; clidn 't excuse them. It 
was nothing for us to object to. ,. 
Mr. Dovell: That isn't exa.etly the point I am raising. They 
did not object, of course. But. the pohlt I am raising is that 
before the introduction of the first ,vitness, Mr. Hall, while 
Mr. Hall was sitting there ready· to testify, I said to Your 
Honor that that was the course t.hat I wanted to pursue in 
the matter. It was in Your Honor's discretion to say that 
wonlrl not be in aceorclance witl1 Your Honor's idea with ref-
erence to it, in the exercise of the sound discretion of the trial 
court. But in tJ1e absence of doing that and in the light of thP 
fact that the Court has said that this is where the order of the 
introduction of evidence in tl1i s type of ease lies, I think I was 
entirely within my rights in believing that that would be the 
order of introduction of the evidence. The order 
page 491 r itself, if Your Honor, pleases, also states that the 
proponents of the will"shall have the openino- and 
closing of the case and the contestants shall act as defendants. 
The Court: They hnve the burden of proof. 
Mr. Dovel1 : -Yes, sir. . 
The Court: I am sorry, g·entlemen, any misunderstanding 
has aris~n in this matter. Any uuderstanding that may have 
existed, or any arrangement that may have existed between 
counsel I knew of none except what took place at the Bar of 
the Court. 
I remember perfectly well tlrnre was some discussion a.s to 
whether Mr. Dovell ·would simply make out a prima frwfo case 
and then go on and let you put on your evidence an·d then gd 
on with llis. 
Mr. Dovell: The reporfor hi\~ that 8ta.tement there, if Your 
Honor wants to refre~h your memory. 
The Court: I would like to hear that statement, if it will 
throw any light on it. 
Note: Statement of Mr. DoveJl as shown on page 6 of this 
transcript was read to the ~ourt. 
The qonrt: Ae I Raid to you gentlemen yes-
page 492 ~ terday, 1t may be some misund(lrstanding as to 
the term '' pr·ima f acie. cai::e.'' Now I intimated to 
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' you yesterday I would like to have some authority on that 
point, if you had it. Now, I understand by prima f acie case, of 
course, Mr. Dovell knows he could have come in- There is 
an atte:;;tation clause on the will, isn't there 1 
:M:r .. Dovell: Yes, sir . 
. The Court: l\fr. Dovell could have produced the will and 
proved it by the Clerk, as he did do, and then by subscribing 
witnesses and, as I take it, he could have rested then. In 
'other words, he brings into Court what on its face purports 
· to be a perfectly good will in every respect. And if you gentle-
men hadn't chosen to put on any evidence, why he would have 
been entitled to go to the jury on that evidence. 
Mr. Dovell: And the onlv difference between that and what 
I d1.d was I showed my hand even further by putting on the 
I doctors, whieh \YRS not a. disadvantage to the other side, but 
. unfolded more of- my evidence making what I believed was a 
prima facie case in the light of the allegations in their Mll; 
· one of which of course put the burden on me and keeps it on 
me for all time, and the other the ·burden is on them. 
The Court: That is just the point, and the point on which 
I would like some authority as to how far you 
page 493 ~ could be permitted to go on in putting on a prima 
f a.cie ease-what would conRtitnte from your point 
of view a prim a f acie case. Now you put on your ·witnesses, 
witness after witness. The thing that concerns me i$, or the 
thing with w~ich I am concemed, is as to whether-you say 
yoij. had 20 witnesses-you could put on ten qf those witnesses 
and hold the other ten in reserve. ·where are you going to 
draw the line, in an orderly conduct of the case-where are 
you going to draw your line. 
Mr. Dovell: This is the s1tuation exactly: it dicln 't lie vdth 
counsel down· here. 
'J~he Court: I have no disposition in the world to hold any-
thing back that should go to the jury. I am concerned ,,-ith a 
matter of procedure. 
Mr. Dovell: The matt.er that conee.rns me is thrs, Your Hon-
or: It didn't lie with counsel to determine the order of the 
introduction of the proof, but the Court of Appeals has s!lid 
over and over again that the order of the introduction of the 
proof in these dei1isavit 1;el non ca.ses lies in the sound disr.re-
tion of the Court. I knew c,f no fairer thing to do and no bet-
ter thing to do than to indicate to the Court hef ore I put oi1 
a single witness the course that I would elect to pursue.· I did 
· it for two reasons: I wanted counsel to be advised, 
puge 494 ~ I wa.nted the assent of the Court to the course I 
had chosen, and I knew that there were a number 
of witnesses, the case had been tried before, and that it would 
be considerably to the convenience of both of the physicians 
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and to many of the witnesses to pursue some such course in 
connection with it . .And therefore I frankly. stated to the 
Court what I wished to do i.n the matter, and naturally as-
sumed that I had the Court's assent because there was no, 
criticism of it on the part of counsel for· the contestants and 
no exprei:;sion of any other course desired to be pursued by 
Your Honor, trying the case.for the second time. 
~fr. :B.,lanagan: We w·ouldn 't tell you .how "to try . your 
(!ase. 
'rhe Court: The difference between you gentlemen is as 
to what constitutes a pri-nia facie case. 
Mr. Dovelh I want to go one step further. I lmow that the 
due execution of a will might be regarded as a prima fa.cie case 
where the allegation of tJ1e bill is lack of testamentary capa-
dty, but when it comes to the further charge of undue in-
fluence, then it oc.curred to me and it still occurs to me, that 
.a fair opening of this proposition in,. a vrima facie case was to 
sl10w by those witnr:sses in best posifion to know and who had 
to carry the burden of the charge of undue influence, that as 
. far as thev were concerned there had been none. 
1>age 49u} And when·t had done that I rested my case, and 
said 'that I had mane out a prinw facie case and · 
·was resting. The point I am making isn't so much of w11at 
our agreemc:111t may be about the prima fncie case down here, 
lmt I am placed in the position, a~ far as the evidence in this 
ease is concerned, of either being deprived of putting on about 
three-fourths of the witnesses that I hav(.'.) in chief, or else 
]iaving the right to rely upon the opening statement made at 
tht~ Har of the Court with reference. to ·what I wished to do in 
the matter of developfog the evidence. · 
I think under those eircnmstances I should be entitled--it 
takes no more time now to put in the evidence than it would 
lmve before. It affects nobody adv()rsely at all; it can be met 
just as it. could have lJeen met before; the same number of 
witnesses who testified before. Counsel had a complete record 
of it, and knew only a few of the witnesses were being put 
on. 
:M:r. Flanagan: If Your Honor, plem~e. It c>ertainly can't be 
any misunderstanding as far as I am concerned. 
1\fr. Dovell: Just one minute before you start; let me finish. 
Now T am placed in this position, if Your Honor is going to 
l1old this is, of course, rebuttal in t.his sort of a case: if I can't 
develop what thf'se. witne~ses know then as each 
page 496 ~ ·witness is broug}1t to the stand I will have to ask 
Your Honor to permit me to put in the record an 
offer of proof as to what each of theRe witnesses will testify 
to. So I say that·also for the protection of my client, because 
I think it would add to the time to be consumed in the trial 
\ ' 
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of the case and that no good purpose would fie served by now 
undertaltlng to lay down a rule which disregards entirely what 
I had in inind and what I stated te the Court before the evi-
dence begun. · 
The Court : If I refused to let yon p'nt the witnesses on I 
would let you put in the record what tl1eir testimony would 
be. 
1\fr. Do-vell: That will be a time-consumer. Rave to send the 
jury out every time. 
Mr. :E'lanagan: I would certainly like to get myself straight 
in the record. ,ve certainlv didn't misunderstand Mr. Dovell 
when we stated, - I think the statement wai:; made when I 
was making my opening statement to tl1e jury and explaining 
to t·hem the procedure, and I think that was the time that-
Mr. DoveII: May I make a statement before you go on 1 I 
did iJt out of courtesy to you gentlemen wh~n you inquired a.s 
to jus.t when your witnesses would ·be needed; I then advised 
yon of the course I would p1~rsue. . 
Mr. Flanagan: When he stated he ·was gomg to 
page 497 ~ make out a prirn,a fnC'ie case we naturally thought 
he was going to prove the will by Mr. Han and 
~Hss Pitman and stop . .And that is when we told our witnesses 
to stay here for the day. 'l'hen he didn't stop, he went on and 
put on bis main witnesses. 
The Court: There is the difference between you gentlemen. 
TJnquestiona.bly under the law if he determines only to make 
out a p1"im.a facie ease, then he is entitled-and makes out only 
a prima facie case-unquestionably to go on with llis testi-
mony. But there is the boundary line : just there, - as t_.o 
whether I1e has done any more than make out a prim a f acic 
case. There is the knot, as I see it. 
Mr. Flanagan: He has proved E~Ye1·ything with reference 
to this case. The testimony that he will put on now will simply 
be cumulative testimony along- the very same line tha.t he ha.s 
already put on. He put on Dr. Bell who he didn't m~ed to 
make out hif:l prima facie raHP. He put on Dr. Davis who he 
didn't need to make out his prima fade case. He put on Dr. 
Brantley Henderson who he didn't net?d to make out his prinia fac·ie case; put on Mrs. v\Tillinms who he didn't need to make 
out his prima facie case; he put on !fr. Larson ,,,.ho he didn't 
need to make out his rwima .fncie case; he put on 
page 498 ~ the principal defendanti:1 in thi~ case, Mr. Fred 
, Sa-,;rage and Mr. Thomas Sav~g·e, who teEttified 
with reference to everything· con11C1ctccl with this investiga-
tion. He didn't stop. He developed his ease. And we haa a. 
rip:ht to rely on that. 
Mr. Dovell: If the Court nlease~. If the position had been 
reversed here and counsel had made the statement at the 
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opening. of this case in the second trial of it that I made, and 
then counsel had of put on a few of their witnesses instead 
of the whole number and have said they were resting, tlte 
first tliing I would have done as far as the Court wa.s con-
cerned and in order to be in common understanding on thi3 
matter would have been to have inquired whether that was 
my ca.se in chief or their case in chief or not. I would not have 
waited until I had put on all of my evidPnce and then c<:>rne 
back and objeet when I knew that coiinsel had made tha.t 
statement in the beginning, and that. the Court had indieated 
no dissent from following that course. .Aml then after that 
had been developed and witI1esses ·were called by the propon-
ents then raise the question that I should have done le~s than 
I did, not as mur.h aR I did. Counsel had 1Jecm afforded the 
opportunity to· examine witnesses with r<::if erence to the evi-
dence of both of the Savages, because it is in the 
page 499 ~ record, and if neit]1er had testified until after the 
conteRh1nts had put on their evidence in chief that 
evidence would not have been in the record. 
Mr. Hicks: "\Ve are trying this case. 
1\fr. Flanagan: v\T e were concluding from ,:vhat you did you 
were developing your case in chief. ·we couldn't come to any 
other couclnsion, because you had gone beyond the require-
ments of the law in establiRhing that. · 
Mr. Dovell: I don't think I could have done that after tell-
ing the Court I had not-
::M:r. Hicks: vVe though you had changed your mind, and so 
did the Court, I suppose. 
T·he Court: There is a question as to how far he can go 
there, whether yon can put on fift~en of them and then going 
to hold the other five until the laRt ~ or put on ten and hold the 
other ten until the la.st. 
Mr. Hicks: ,v,hat new ean he prove that he hasn't proved 
by those witnesse~? It is bound to be corroborative. 
The Court: I am only interested in conducting the case in 
a proper orderly inanner. That is my only interest. I have 
certainly no intention to do anyone ai1y injustice. 
:Mr. DoveH: NatnraUv Your Honor wants all of the material 
e-vidPnce to go to, the jury. 
ThP Court : Of course I do. 
Mr. lnanngan: Your Honor can't abuse that 
page 500 ~ discretion Mr. novell iF; talking about. I E:ay this 
would be Rn abnse of it. ·we would never get 
through trying a case to do what he wants. 
The Court: If I permitterl you to pnt on these witnesses· 
the other side would then request to have the same right to 
ln·ing in evidence to corrolvn·ate that, - to contradict that. 
:M:r. Flanagan : And we would never get through. 
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The Court: I think, sir, you are limited to rebuttal. If you 
want to put into the record what these witnE:sses would tes-
ify to, you have a right to do that in the absence of the jury. If 
you want that to go in the record, what they will testify to, 
you may do that. · 
Mr. Dovell : I exeept to thr. ruling, and I wish to do that in 
each case. 
· The Court: AH right, ~:ir. 
Mr. Dovell: I have no dt~sfre to flelay the matter, but I 
want to call Mr .. Kyger first and purimc that course with each 
of the witnesses. 
Mr. Flanagan: If that course is going to continue, we; are 
going to continue to talk ahont it, I would suggest you let the 
jury go anywhere they want to and be back here at a later 
hou~ · . . 
l\Ir. Hicks: We might see what he is going to 
page 501 ~ ask them first. 
Mr. Thorpe: Refore the jury comes in I have a 
· Pquest I ,.,{ould like to make to the Court. .As Your Honor 
knows I was brought into this case by appointment of the 
Court and I represent two infants. who are legally incapable 
1 
of defending their own interests. Likewi~e I am appointed to 
, defend a soldier 'fl case, he is unable to he here because he is 
serving his Country. I don't believe it is rig-ht for those infants 
and this soldier to he deprived of the benefit of the testimony 
that would he givP.n by a Jarge number oi: witnesses. I had 
nothing in thP. world to do ·with the way in which the evidence 
was prcs·ented by counsel for the SavageA, and I would like 
for 1he Court to permit me to ask those witnesses such ques-
1.ions on direct exmnination _as might pertain to ~he capacity 
of Mrs. Cole to transact busmess and contract. I am now ask-
. ing the Court for permission to do thatJ in view· of the fact it 
appears the jury is going to be excused otherwi~e. 
Mr. Flanagan: That is just getting at it in another way. This 
g-Emtleman ~at here and saw what was going on through the 
trial, and thi:=; is the first time we have heard from him. He 
made no objertion to 'it at the time. You sat there and ac-
. quiesced in everything Mr. Dovell did. 
page 502 ~ Mr. '1:horpe: If Your Honor, plea~e, I acquiescect 
in nothing-. I a~ked such quest.ions as I thought was 
nccessa1·y for the nrotection of my clients. I hnd nothing in 
ihe world to do with the way Mr. Dovell put on his testimony, 
itnd I relied on the wav in which he was putting it on to be 
able to p:et to t.lwi::D witnesses. I had no idea what he had in 
mincl or how the Court ,vould rule. 
1\Ir. Flanagan: Did yon suggest to him he was going too 
far1 
Mr. Thorp<': ·what right did I lrnve to do iU 
I . 
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There is no relation between Mr. Dovell 's clients and mine. 
They are entirely separate. Their interests are iden.t~cal, 
however. I am asking for the protection of the Court of these 
clients of mine. -
.Mr. Flanagn.n: I want to appeal for the same right and pro-
. tection of my dients. 
l\f r. 'rl10rpc-: Yon arc in court on the hearest technicality 
possible; you n.rc, lueky to be here. Your clients slept .on their 
1·ights until they were almost barred by every right· of rea-
son. 
M.r. Flanagan: J" udge Weymoutl1 bas p,assed on that. 
· l\fr. 'l'horpe : He der.idcd to let the jury hear the evidence. 
And I am asking for the same privilege. 




Mr. Thorpe: He so stated. 
.Mr . .F1lanagan: He said, you state, it was a. tech-
nicality but· he wanted the jury to hear the evi-
l\Ir. Thorpe: That vrns cnrtaiuly my impression of the rea-
son. · 
'l,he Coul'lt: I said I have certainly no intention keeping 
anything from the jury that would help to decide this case. 
The point that you raise is technical, unquestional1ly, but I 
feel tlrnt undrr the circumstanceR I should decide this matter 
ihe way I have, that only rebuttal testimony can be presented 
at this stage of the case. Yon have b~en in Court all of the 
timP., Mr. Thorpe, and there wa.s nothing to prevent you from 
having your say. 
Mr. Thorpe: Exc>ept they werP :aot my witn~sses. The Court 
will concede I ha.ve a. right to question these witnesses as to 
what may affect my clients interestR. 
The Court: You hail no indepc.mdent witnt~sses summoned 
lrnre? 
Mr .. Thorpe : No, sir, becanse I relied on being ab] e to ask 
the ones alrP.ady summoned. 
1\fr. Flanagan: And yon didn't in this trial or the other one 
ask them a. single que~tion. · 
Mr. Thorpe: I r.ondncted the cast'-
Mr. Flanagan: Have you asked a witness a ques-
page 504 r t.ion either in this trial or the other one? 
Mr. Thorpe: I certainly conducted my part of 
the case a.s I thought proper. 
'l,he Court: I am not criticizing you; but I say under the 
circumsta.nces I don't see that your position is any different 
from that of Mr .. Dovell 's, un]ess you had certain witnesses 
summoned here which you were going to put on. 
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R. W. K1JUer. 
Mr. Thorpe: If Your Hono1·, pfoase, I would like to sum-
mon them right now. 
The Coui'if: · If you had summoned witnesses here and l1acln 't 
l1ad an opportunf ty to use them, it might be different. 
-Mr. Thorpe: If Your Honor, please. Can I summons those 
· witnesses now! 
Mr. Flanagan: Isn't that beating around the bush f 
The Court : I don't think it makes any difference. 
Mr. Thorpe: I would like to except. 
Mr. Dovell: In light of the Court's n11ing I expect to ex-
amine these witnesses to some extent upon what would be 
proper rebuttal, and I expect to make tbe offer of proof. I 
want the jury to hear the rebuttal. 
The Court: Bring the jury in. 
page 505 ~ Jury in. 
R. W. KYGER, o 
resuming the witness stand, testified as follows: 
By Mr. Dovell: ( Continued) 
Q. You were testifying yesterday afternoon when the Court 
recessed? 
A. Yes, sir. 
Q. In your acquaintance with Mrs. Cole did you find her 
in different frames of mind at different times, or uniformly 
in the same frame of mind 1 
Mr. Flanagan: Now, if Your Honor, please, we want to 
object to that question. 
The Court: I sustain your objection. 
Mr. Dovell: If the Court pleaseA, that is the testimonv that 
several witnesses gave, Mr. Gilliam, Mrs. Otey, seve~al of 
them, sometimes she was in a good frame of mind and some-
times she was not. 
The Court: You ma.v introduce evidence in direcl contra-
diction of any testimony that has been presented as to ques-
tions of fact. 
~Ir. Flanagan: Yes, sir; as to whether "\\T edge paid for the 
stump puller. As I ·see it that is something'he 
page 506 ~ ma.y rebut, if he can. 
, Mr. Dovell: I think that is a collateral matter. 
I don't think it is rebuttal. 
The Court: The objection is sustained to that question. 
Mr. Dov ell : Exception. · 
\. 
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R W. Kv,ger. 
Q. Did Mrs. Cole at a.ny time ever talk with you about see-
ing the dead, talking with the dead, or any dead persons com-
ing back to sing to her or walk around 1 
A.Why- . 
Mr. Flanagan: ObjecHon. , 
The Court: ·There is no testimony to the effect she ever 
talked to Mr. Kyger a.bout that. rhat isn't rebuttal here. I 
s-ustain the objection. 
Mr. Dovell: Exception. 
Q. Did Mrs. Cole at any time ever say to you that-
Mr. Flanagan : I object to that question as being leading, 
to begin with. 
The Court: What is the other pa.rU 
(~. (Continued) -she had or had not made a will f 
A. No. 
~fr. Flanaga.n: Ob;iection. 
The Court: This rebuttal must he limited to contradictions, 
actual statements. made. If there is anything in the record 
to show that J\frs. Cole ever did make these statements, any 
witness had testified as to whether she did make 
page 507 ~ these statements .to Mr. Kyger, of course unque&-
tionabJy evidell(~C may be introduced by him to 
show that she did not. · 
Q. Did Mr. },. R. Savage or Mr. Thomas Savage or either 
of them make any arrangement with you in connection with 
the funeral of Mrs .. Ida Co]e? 
Mr. Flanagan: I object to that. 
The Court: That is all right. There is testimony to that 
effect. 
A. Mr. Savag·e did, yes. 
Q. What did he do f 
A. Well, he selerted her burial outfit and vault. 
Q. "\Vas it Mr. Savage who instructed you to take Mrs. 
Cole's ,bodyf 
i\.. Nio. Mrs. Co]e told me that. 
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!1,. W. Kyger. 
Mr. Flanagan: "\Ve objec.t to that. 
The Court: Go ahead . 
.Mr. Flanagan: I think prollably it might be all right, but 
we have to watch and see where it stops. 
The Court: I see nothing improper about it. Go ahead. 
A. Mrs. Cole stated her wishes to me. And when she died 
the bov came for me. Ancl I called Mr. Savage and told him 
that she was dead. And he told me to carry out her wishes in 
· the matter. 
page 508 ~ Q. Mrs. Cole's wishes as stated to you in her 
lifetime? 
A. Yes, sir. She talked ·with me and told me whaf to do. 
' Q. Did you carry out her wishes? 
A. Every one .of them, as far as I knew. 
Q. Did she wish to have a stone placed at her grave Y 
A. No. She told me to leave that grave unmarked. 
Mr. Flanagan: ·we didn't offer any evidence of that on 
cross examination. . 
The Court: You certainlv asked certain wib~sses with 
ref.erence .to the tombstone. ·You asked Mr. Savage. I t4ink 
it is proper. 
Q. "\¥by did you put a stone there Y 
A .. Mr. Savage told me to, sir; he ordered it. 
Q. And who selected the type of stone¥ 
A. Mr. Savage. 
Q. Could he have selected a larger stone or not under the 
regulations with reference to that lot? 
Mr. Flanagan: Objection. 
The Court : There was some questions with ref ere nee . to 
that. 
A. ,v en, l~e could have put maybe one llig one up at 
her foot, but that would have been all out of proportion he-
ciause it was a large family stone there. A nice one. 
Mr. Dovell: Now I would like to make an offer of proof by 
this ,vitness in the absence of the jury. · 
page 509 ~ Mr. Flanagan: May I just ask him this in the 
' presence of the jury so we can finish this part of 
it? Let me examine him about the tombstone. 
The Court: All right. 
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R. Jtfl. Kyger. 
CROSS EXA.MINATION. 
By Mr. Flanagan: 
Q. Mr. Kyger, there are two large stones in that section, 
aren't ·there? . 
A. Yes, sir. 
<~. One of :Mr. Robert R. Cole, Sr.., and Robert R. Cole, Jr. 7 
A. Yes. sir. 
Q. So it i~n 't just one stone there, it is two big ones, and 
then the little one for Mrs. Colet 
A. Well, the large stone is an individual stone. 
<J. Isn't a family stone Y · · . 
A. And she told me to bury her by the side of her son, and 
it would be impossible .to put another large stone there. 
Q. Couldn't you have removed that stone f She was very 
muc.h devoted to her son? 
A. Yes, sir. 
(~. Qould you have removed that stone there and put a joint 
~tone there for Mrs: Cole and the hoyf · 
A. No. ~ 
page 510 ~ l\Ir. Dovell: Now,· if Your Honor, please. I 
don't see any fairness in limiting me as far as our 
direct. examination goes and letting counsel range at large as 
far as the cross examination is concerned. ' 
Mr. },lana.gan: You brought it out aibout the tombstone~ 
Mr. Dovell: No I didn't. I didn't bring out what might 
11ave been done. 
The Court : One thing seems to have been overlooked. I 
don't know of any provision providing for the erection of a 
tombstone bv an executor or administrator unless it is 
specifically authorized in the will. 
Mr. Flanagan : No, sir ; hut there are circumstances sur-
rounding it I think we have a right to argue to the jury. 
Mr. Dovell: For prejudice: tha.t is the sole purpose. It has ' 
no legal standing l1ere. It is solely for that purpose. 
The Court: ·what did you ask him? 
1\fr. i.,lanag-an: Could he have taken the stone from Robert's 
grave and pi.it a joint stone there to his Mother and to him. 
A. Certainly. 
Q. And if lVlr. Savage~-
Mr. Dovell: Let the witness .answer why he didn't do it. 
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R. W. Kyger. 
page 511 } A. It could be done. 
Q. And if Mr. Savage had told you to do it vou 
would have done it! 
A. Yes, sir. 
By Mr. Dovr li' = 
<~. It would not have been done with your approval °l 
Mr. Flanagan: Now I object. He dicln 't have a thing to do 
with it. 
The Court: Gentlemen, I don't think that is particularly 
important anyhow. 
All right now, take thP. jury out. 
Jury out: 
Mr. Dovell: Now, if the Court pleases. I off er to prove by 
this witness that Mrs. Cole possessed the mental capacity to 
handle all of her business affairs, to make contracts, to be con-
tracted ·with, and that she was not only a normal person but 
that she was a shrewd, intelligent person in her business trans-
actions. 
Mr. Flauagan: I think if we are going to make a record 
on this we ·ought to let this witness testify instead of Mr. 
Dovell making the statement as to what he will testify to. 
The Court: I want the witness' testimony in the record. 
Mr. Dovell: As far as this ,,ritness is concerned, 
page 512 ~ he testified in this case before and was summoned 
by both sides this tune·. . · 
By Mr. Dovell: -
~Q. Mr. Kyger, you testified yesterday that you had known 
Mrs. Cole for 35 years and rather intimately for about 20 
yearsY 
A. Yes, sir. 
Q. During that period of time did you reach a conclusion 
in your own mind as to Mrs. Cole's capacity to· handle her 
own business affairs, to make contracts with others and be 
eontracted with, and if you did what opinion was it? 
-.A. I always fonnd her very capable, tending to her affairs. 
Q. Did or did not Mrs. Cole possess a strong will of her 
own? 
..:..\. vVell, I don't know anything about that. 
Q. ·was ·she easily persuaded to do anything that she didn't 
wish to doY 
A. I don't think so, no. 
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Edward Ba/Jiks. 
Q. Did you ever succeed in persuading her to do anything 
she didn't wish to do 1 
A. I never tried in any way. 
page 513 }- Q. On the occasions ·when you saw her you 
talked with her at considerable length 1 
Mr. Flanagan: Don't lead him. 
Q. Did you or not? 
A. Quite often, yes. 
Q. How wa.s she with reference to whether or not she was 
in the same frame of mind from time to time as you would see 
· her or notY 
A. I have never,--just the usual way, always the same way. 
By .M: r. Flanagan : 
Q. Did you bury Mr. R. R. Cole, Sr.? 
A. Yes, sir,-N o, sir; I did not. 
Q. You did handle the funeral for the boy! 
A. Yes, sir. 
Q. ,Vho settled with you for thaU 
A. I think-
Mr. Dovell: Just wh;t is this evidence·? An offer of proof, -
or what is it? 
The Court: "'\Yha.t is the question? 
Mr. Flanagan : 1Yir. Hicks has just made a good suggestion, 
to keep from burdening the record I am not going to examine 
him at all. 
The Court: All right, Mr. Kyger, you are ex-
page 514 ~ cused, I believe. · 
The Court : Bring the jury in. 
·witness stood aside. 
Jury now in: 
page 515 ~ EDvVARD BANKS, 
a witness introduced in behalf of the defendants, 
first being duly sworn, testified as follows : 
DIRECT F~X.AMINATION. 
By l\fr. DoveH: 
Q. You are Ji~dward Banks? 
A.·Yes, sir. 
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Edward Banks. 
<~. How old are you Y 
A. 37. 
Q. ·where do you live? 
A. Jamestown Road. 
Q. How long have you lived here 1 
A. In Williamsburg CityY 
Q. And in· the County? 
A. Eleven years this September. 
, Q. ,Vho constitutes your family Y 
Mr. ],lanagan: ·we objeet. In the first place it has nothing 
to do with it. · 
Mr. Dovell: I want to qualify the witness. 
The Court: Go ahead. 
Q. Name all of the members of your family Y 
A. Wife, Catherine Osborne Banks, Shirley Jane Banks 
and Robert P. Banks, and a small hahy, .John Randolph Banks. 
Q. Of these two children, your daughter is how 
page 516 ~ old f 
A. Eight. 
Q. How old is your son? 
... I\.. Six. 
Q .. Are they the two children named in Mrs. Ida Cole's will Y 
Mr. Flanagan: Objection. 
The Court: Go ahead. 
A. Yes, sir. . 
Q. How :r;nuch of the time of the eleven years that you spent 
here did you know Mrs. Cole Y · · 
A~ "\Ve got acquainted with Mrs. Cole shortly after we came 
to Williamsburg. I would say about close to a month after 
we came to "'Williamsburg. 
Q. And how frequently then did you see her until the time 
of her death? 
A. Once or twice a week. 
Q. How would you go there, if you went to her house? 
A. In a car. 
Q. "'Who would accompany you, if anybody? 
A. My wife, most of the time. Sometimes she ,,rent by her-
self- and so did I sometimes. 
Q. V{ ould you see :Mrs. Cole on each of the occasions when 
you woulcl go there? 
· A. Oh, yes, sir. 
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Rdward Banks. 
Q. Did or did not your two small children accompanY, you 1 
.A. Very often. 
1>age 517 } Q. ·what is your business Y 
A. I would say building contractor. 
Mr. Dovell: Now under the Court's ruling I will ask the 
Court to excuse the jury until I can make the off er of proof. 
The Court: 'l,ake the jury out. 
Jury out: 
Q. Now, how well would you say Mr. Banks you knew Mrs. 
Cole? . 
A. Well, I would say that I knew her very well. 
Q. vVere you and Mrs. Cole and Mrs. Banks on friendly 
terms, or not? · 
.A.. Very much so. 
Q. On. the occasions of your visits there, you said two or 
three times a week-
.A.. Once or twice- a week · 
Q. -what if any attention would Mrs. Cole show your chil-
dren? -
.l\ .. Well, as near as I could describe that she always seemed 
very anxious to ha.ve them come. She always had something 
to give them. One time it might be a cookey or piece of cake, ' 
or ice cream, or jnst little things like that, as a rule. And she 
never seemed to want us to be in any hurry, she 
page 518 } wanted to have time to play with the kids for a 
· while. 
Q. Primarily what did you go there fod 
A. Milk, eggs, and chickens. 
Q. vY ould or would not you stay to visit with her? 
A. For a while. Most every time, especially on Sundays. 
Q. Did you make up your mind or come to a conclusion as 
to whether or not :Mrs. Cole had the mental capacity to handle 
her own business, to contract with and to make contracts Y 
A. Yes, sir. I would sa.y she did. 
Q. Did you reach any conclusion as to whether Mrs. Cole ' 
,vas easily persuaded or whether she had a firm mind ofner 
o,vn? 
A. She absolutely had a firm mind of her o,,711. I don't be-. 
lieve anybody's word woul<l convince her in any manner shape 
or form if s11e dicln 't see it in that light. 
Q. In your visits there from time to time was or was not 
Mrs. Cole in the same frame of mind? 
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:Mrs. W OIJ.!'lie Love.lace. 
A. As near as I could tell, yes, sir. I never saw any differ-
ence. 
Q. Did you ever see lier when she was upset, cursing or 
swearing around the place f 
A. No, 'si:r. 
·. Q. Did she ever talk to you about making a will, 
page 519 ~ or having made one Y 
A .. She mentioned one time that she hacl made 
.a will, that is when the wife and I was together. She said tha.t 
she had a will d.J:awn up. · 
Q. You know how long that· was before she died? · 
A. It must have been dose to Rix months, as I remember. I 
couldn't say posiitively about that. 
(~. Did she ever tell you or give you any intimation that she 
was going to include your ehildre'.n in the will f 
A. No, si!. 
Q. That came as a surprise or not to you! 
A. Very, much so. 
Q. Mrs. Cole ever talk. to. you allout the dead coming back 
or people singing around her b~d 1 
A. No, sir. 
Q. .Anything of that sort? 
A. Not to me. 
Q. If she had ever talked to you about that it would have 
made an impression on you and you would have remembered 
it¥ 
A.. I am sure of that. 
Witness stood aside. 
page 520 ~ Jury now in: 
' MRS. vVAYNE LOVFJLACE, 
a witness introdnre,1 jn 1~0 • i. of the defendants, :first being 
duly sworn, testified as follows : 
DIRECT EXA.-."T\HNATION 
By Mr. Dovell: 
Q. You are Mrs. ,v ayne, Lovelace 1 
A. Yes, sir. 
Q. ·where do you live Y 
A. Williamsburg. 
Q. How long have you lived here? 
.A. 7 years. 
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Mrs. Wa;yne Loveltice. 
Q. How much ·of that time and during Mrs. Ida Cole's life-
•time did vou know her 1 · 
- A. Four years. . 
Q. Were they the last four years of her life, or not f 
A. Yes. 
Q. During that period of time how frequently would you 
see her? 
A. Once a week sometimes, and then I would sav about three 
times. a month. . " 
(~. In October, 1937, do you recall Mrs. Cole's sickness! 
A. I think it was in Octoher that I nursed Mrs. Cole for 
one week. 
page 521} Q. ,vas she or not at that time suffering from 
some ear infection? 
A. She was. 
Q. How nearly can you fix the date that you nursed her for 
a weekY 
A. Youmean-
f~. Just what time in Oc.tober, 1937~ do you think it wasY 
A. I don't remember just what time she was sick. 
Q. Could you tell the Court and jury whether or not Mr. 
Channing Hall came to see. her while you were there that 
\veek? 
A. He was down there one day while I was there. 
Q. Who was with him, if anyone 1 
A. His stenographer, I think, .Miss Hall. Am I righU 
Q. You lmow whether or not it was Mary Pitman, or do 
you know the name of his secretary? 
A. I don't know her name. But it w·as I think, his secre-
tary. 
Q. They were together 1 
A. Yes. 
Q. You we1·e attending :Mrs. Cole that day! 
A. I was. 
Q. What are you, a practical nurse 1 
A. Yes. 
Q. You are not a regi~tered nursf' 1 
}lage 522 ~ A. No, sir. 
Q. You need not answer this question until the 
Court tells you whether you may or may not. Are you able 
to tell the Court and jury whether or not Mrs. Cole was abl~ 
to ha.ndle her bushiess affairs, during tliat week when you were 
nursing her 1 
Mr. Flanagan: Ob.iection. 
The Court: Sustained. 
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Mrs. Wayne Lovelace. 
Mr. Dovell: If the jul'y will retire I would like to. make an 
off er. I except, of course. 
Jury out. 
Q. How well did you know Mrs. Cole? 
... I\.. I knew Mrs. Cole right well. I went down there and 
nursed her, as I told you before, and bought milk from her, 
and.went to visit her. 
Q. Nursing)1er, did you get rather close to her as far as 
your conversations were concerned1 were they intimate? 
A. No. I didn ',t talk to Mrs. Cole so much while she was 
sick because· she was deaf Rt the· time. 
Q. vY as there any time when you could uot by raising your 
voice make her hear you! · 
A. No, not at that time that I noticed her she couldn't. I 
had to write down everything that I wanted to tell :tier. 
Q. But could you make hor hear you by raising 
pc,.ge 523 ~ your voice? . 
A. Not a.t the time she waH sick the week I 
11ursed her I couldn't. Not at the time she was sick i.n the bed 
I could not. But I did a.ftrr she- got out of the bed.· 
Q. The day that ::M:r. Hall and his secretary came there was 
she in bed or sitting up? 
A. I g·ave her a bath that morning · and s11e was in the bed. 
But I couldn't tell you whether ~he was out of bed at the time 
thev came or not. Q. You were no,t in the room then Y 
·A. No, sir. 
Q. Did you reach a c.onclusion in your own mind a.s to 
whether Mrs. Cole wa.q mentally capable of handling her busi-
ness, making contracts and l1eing contracted with¥ 
Mr. Flanagan: Should we restrict it to that day that she 
made the will? · 
Mr. Dovell :. Before, and after, too. 
The Court : I think he may examine her from her general 
knowledge of Mrs. Cole juf:!t as the other witnesses. It was 
trne she was there that clay, but she said she had lmo"rn her 
for four years. 
A. She was. 
The Court: As a. ma.Her of fact, what the jury has to de-
termine really is whai was her condition on that 
page 524 ~ particular day. Rnt at the same time I will per-
. . mit her to answer the question. 
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John G. Warburton. 
Q. Was there anythi;ng in her conduct or her demeanor or 
manner at any time that ever raised any doubt in your mind 
but that she was capable to handle her own affairs 7 
A. No, there was not. 
Q. 'I>id she ever talk to you about making a will Y 
A. No. . 
·witness stood aside. 
Jury now in. 
page 525 } JOHN G. vV ARBURTON, 
a witness introduced in behalf of the defendants, · 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Dovtlll: 
Q. You are John G. vVarl'mrton, 
.A. Yes, sir. 
Q. How old are you t 
A. 45. . 
Q. How long Jiave you lived in ,vmiamsburgf 
.A. 43 years. 
(,J,. vV11at were the other two, the first of your life 7 
A. ·wha.t is that 7 
Q. The other two years f . . 
A. Lived within nine miles of ,\Tilliamsburg. 
Q. What official position, if any, do you hold in the City·J 
A. Member of the Citv Council. · 
Q. When were you first elected to City Council? 
A. About 20 years ago. 
Q. Did you know Mrs. Ida S. Cole during her lifetime? 
.A. :Yes, sir. 
Q. How long did you know herY 
A. I knew her practically all her life. 
Q. You knew her son Robert, also f 
page 526 ~ A. Yes, sir. 
, Q. Did you know Mrs. Ida Cole· very welH 
A. Well, I used to go down there two or th1·ec times a week, 
I would say. 
Q. See her when you would go? 
A. Yes, sir. · 
Q. Talk to her? 
A. Yes, sir. 
326. Supreme Court of Appeals of Virginia 
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Mr. Dov ell : I would like to mak~ the same off er of proof. 
By Mr. Flanagan: 
Q. You live nex,t door to Mr. Dovel] f 
A. ): es, sir. 
Mr: Dovell: And Mr. Otey does your plumbing work. 
Q. Does Mr. Otey do your plumbing1 
A •. Yes, sir. 
Mr. Dovell: I objeet to that as not proper rebuttal evi-
dence. 
Mr. l•'lanagan: Y 01.1 injected it. 
1.1:he Court: That is right. 
Mr. Dovell; I would like to excuse the jury now and make 
the same offer of proof. 
Jury out. 
page 527 ~ By Mr. Dovell : (Continued) 
Q. Can you fix with reasonable accuracy Mr. 
·w arburton the last time you saw Mrs. Cole? 
A. I cannot. 
Q. Can you say about how long it was before her death f 
A.. I think it was around about two years. How long was 
it a.fter she died her son died? 
Q. How long was it after her son died, yon mean: she died 1 
A.. Yes. 
Q. I think the r€--cord will show that Robert Cole died in 
May 1936, and she died on the first of July, 1939 . 
.A. I don't think I went do"rn there after he died. 
Q. What is that? 
A. I don't remember going down there after he died; after 
Robert died. 
Q. But you went there two or three times a week before 
thatY 
A. Yes. 
Q. And you would talk with Mrs. Cole when you would 
go! 
A. Yes, sir. 
Q. From your observation 0f her, her manner, her de-
meanor, did you reach any conclusion ai:, to, in your opinion, 
as to whether or not she was capable mentally of handJing 
her own lmi:,iness, contraeting _with and making contracts Y 
A.. She could handle her b11sinesij all right. 
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page 528 } By Mr. Flanagan: 
Q. ·why do you smile w·hen you say that 7 
A. Because I think Mrs. Cole was a pr,~tty shrewd business 
woman. 
By Mr. Dovell : (Continued) 
Q. Did you ever have any douhbt of it 1 Did she, in your 
opinion, need any assisif:a.uce or help with her business af-
fairs? 
A. I don't think so. 
Q. W11en you would seH her from time to time would she 
be indifferent at times, in different frames of mind, or was 
she uniformlv the same woman 1 
A. She was about the samP. all of tl1e time. 
Q. vVas she talkative or very little to sayf 
A. She was talkative. . 
Q. And do you recall what she would talk about, what she-
would be interested in, any particular Rnbjects or noU 
A. I used to ·wonder how she knew things that were going 
on in Williamsburg, and she neYer went to Williamsburg, l 
don't think. I heard her sav she hadn't been here for ten or 
twelve years, except whcm she V{ent through going to Buxton 
Hospital once. 
Q. Did she know a lot about what was going 
page 529 } on in ·wmiamsburg, or not T 
A. She seemed to know everything that was go-
ing on. 
CROS.S EXAMINATION. 
By Mr. Flana.gan: 
Q. Robe:rrt:, the time you were going out there, was a mag-
istrate? 
A. Yes. 
Q. And he used to go back and forth in town and that would 
put him in contact with matters of public interest, wouldn't 
iU 
.A. Yes, ·sir. 
Q . .And isn't that wher.e she goi it from f 
.A.. I suppose so. 
Witness stood aside. 
Jury now in. 
328 Supreme Court of Appeals of Virgini~ 
page 530 }- WILLIAM J. HANRAHAN. 
a witness introduced in behalf of the defendants, 
first being duly sworn, testified as follows: 
DIUECT :mxAMINATION. 
By Mr. Dovell: 
Q. You are William J. Hanrahan~ 
A. Yes, sir. 
Q. Where do you live Y 
A. South Henry Street. 
Q. How old are you Y 
.A.. 37. 
Q. How long have you lived in "7illiamsburgY 
A. 34 years. 
Q. How long did you know Mrs. Ida Cole? 
.A. 25 years. 
Q. Counting from the time of her death backwards I 
A. Yes, sir. 
Q. Do you say you knew her well or not f 
A. I guess I knew her very well. 
Q. Did you work for her? 
A. Yes, sir. 
Q. Do chores and errands for her in town a.s well as out.;. 
~~, . 
A. Yes, sir. 
page 531 }- Q. About how frequent did you see her the last 
·four or five or sh: years of her life? 
A. The last four or five years I would say average at least 
twice a week, maybe more or less. 
Q. Are you one of the beneficiaries in her will t 
A. So I understand. 
Q. Did she ever talk to you hefore her dea:th about includ-
ing you in her will I · 
A. No, sir. . 
Q. Did you know yon had been included in her wil1 until 
after she died T . 
A . .About a month after before I knew I was included in it. 
I saw it in the papers. 
Mr. Dovell: Now the rest·of the ]?roof is the same line. 
The Court: All right, sir; take -the jury out. 
,Jury now out: 
Q. How well did you know MrR. Cole? 
A. I guess I lmew he.r a]lout as well as I knew anyone else!, 
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I reckon. Been ]~owing her for 25 years, and lived right by 
them. 
Q. \V ould you all sit down and have intimate talks with 
each other? 
page 532 } 1.\. Yes, sir. Talk about most anything. 
Q. During all the time tha.t she knew you and 
you knew her did she ever tell you anything about dead people 
coming back to see her or walking around her bed, or singing Y 
A. No, sir. No dead people ever came back. She never 
said nothing about that. 
Q. How m_nch, if any, did you see of' her relatives down 
there as you would be there two or three times a week! 
A. I have .seen some of her relatives tbere. 
Q. ·who would you see there? 
· A. Back a.s far as 1 remember, or the last. couple of years Y 
Q. The last couple of years, nnd back as far as you reme<m-
ber, toof 
A. As far lmck as I can remember Clarence Martin and 
John Martin's father, he used to live there and tn1ek there 
when I wa.s a kid, and then I don't remember when Clarence 
liw~d there •. but I don't remember that. I ha,?e seen Clarence 
there before he went to 'Franee whe11 I was a kid. And recent 
years I ]ia.vo seen l\frs. Otey and Hlso the others in recent 
years; I have ~cen tl1em there on Sundays. 
Q. Who do you ref er tot 
A. Dick Otey and l\tirs~ Otey and the children. I have seen 
them there on Sundavs. 
page 533 }- Q. On Sundayfi? " 
A. Yes, sir. 
Q. You never sa:w J·ohn Martin there f Di.d you know John 
Martin l 
A. I know of him. I met him oJlce. He was there, I 
imagine, couldn't have been over a year hefore Mrs. Cole died. 
:Mrs. Nute and I think .John came down the same Sunday. 
Q. That the only time you saw liim, theref · 
A. Tha.t is the onl:v time, nnd then at Robert's funeral. 
Tliat was in 1.936. 
Q. Did you at the request of Mrs. Cole ever go to get Mrs. 
Otev to come to her house? 
~\. No, sir. 
Q. From your observation of Mrs. Cole, your acquaintance 
wHh her. and her demeanor, did you make up your own mind 
a.R to whether or not she had the mental capacity to handle 
hc~r own business, make contrar.ts and he contracted with? 
A. , I should think so. I always thought s~e was very capable 
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of taking care of her own business.. If she wasn't she couldn "t 
ha.ve gotten along as well as she did, I wouldn't think. 
Q. Did she ever talk to you about making a ·will or having 
· made a will i 
page 534 ~· A. No, sir. 
. - Q. Never mentioned it to you T 
A. No, sir. 
Q. Could she be persuaded to do what she didn't wish to do 
because somehody else might want her to do it, or not t 
A. I would say no. • 
Q. Was she of a frame of mind easily persuaded or did she 
have a strong "\\ill! 
A. She was very strong willed. You couldn't persuade her 
to do anything she didn't want to do. 
·witness stood aside. 
Jury now in~ 
page 535 ~ · B. I. JENSEN, 
a witness in trod need in hebalf of the defendants, 
first being duly sworn, testified aR follows : 
DIRECT EL.\MIN.A.TION. 
By Mr. Dov ell: 
,~. You are Barton I. J eusen ! 
A. Yes, sir. 
Q. ·what if any official position do yon hold in James City 
County and in the City of Williamsburg? 
A. Treasurer of the City and County. 
Q. How long have you held that office t 
A. Since 1929. 
Q. Were vou connected ·with' the offiM prior to that time as 
a deputy in "any capacityf . 
A. Yes, sir. 
Q. Did you knoW' Mrs. Ida S. Cole during her Iif etime f 
A. Yes, sir. , 
Q. Don't answer this question until the Court has told you: 
J.i,rom your knowledge of her-I will ask you first: Did you 
c·ollect taxes from her f 
A . .Yes, sir. 
Q. In person? 
A. Yes, sir. 
1,age 536 } Q. From your knowledge of her and her de-
meanor, her manner, did you make up your mind 
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as to her mental capacity to handle hel' business, to make con-
tracts and he contracted with ? 
Mr. Flanagan: Objootion. 
The Court: Sustained. 
Mr. Dovell: I ask the jury retire. 
Q. You at one time were employed at the Peninsula Bank 
and Trust Company 1 
A. Yes, sir. 
Q. You worked for Mr. Savage1 
A. I worked for the bank. 
Q. He was the officer of the bank, he was President? 
A . .Yes, sir. (l. Ho,v long did you work for l1im? · 
A. 12 years. 
Q. And you still are a tr.m;t officer of the bank? 
.A. Nominally so, yes, sir. 
Q. Your ba.nkiug was at the hrauch at Yorktown and Toano I 
A . .Yes, sir. 
f~. You ra.n the branches¥ 
A. Yes, sir. . 
• Jury now out : 
JJage 537 ~ Mr. Dovell: I except to the Court's refusal to 
allow the questioll to l)e answered. · 
Mr. Flanagan: If Your H onol'~ plea~e. I think it would 
be better, we notice 011 two or three instances Mr. Dovell 
would propound his question as to whether they formed an 
opinion, and then asked that the jury go out before that que::s-
tion is' asked. I think the jury should be sent out before he 
asked that question. 
:Mr. Dovell: I think the jury is entitled to know what the 
Court is excluding. 
The Court: I think the objectfon sl1ould he made in the 
presence of the jury. 
Mr. Dovell : Yes, sir. 
:Mr. Flanagan: You mean-
The Court: The question should be propounded and objec-
tion made before the jury. I think that is the corre<:t pro-
cedure. 
Q. Now. do you recall ,the qnestion, or do you wish to have 
it repeated to you? 
A. I recall the sense of it. 
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Q. Will you answer it? 
A. Naturally when you have hmdness' dealings with anyone 
you form an opinion as to their ability. And from the way' 
she handled her affairs I think she was very capable of 
handling and taking care of her busine·ss. She · 
1mge 538 ~ wnuld either send word to me or send a post card 
when she was rea<ly to pa.y her taxes. And I 
would go to her home and the:~r were paid there in cash by her. 
Q. And would you then or not talk to her about matters 
generally? 
' A. It is usual wliere you go to most places of business . or 
oue's home -there is a general r.onversation along with thP. 
business inasmuch as she already had her tax statements and 
w·as familiar with what the bill "~as and had the amount prob-
ably to the penny in hand. . 
Q. Did or <lid not those conversations that you would have 
with her assist you in making an estimate of her mental 
capacity and ability to handle her business 1 
A. T~at is rather difficult to answe1·, because of course, as 
I ~tated before, as you gentlemen know, wherever you have 
business dealings with anyone you form an opinion from there 
conversation, and the way they handle their business as to 
1heir abilitv to take ca.re of what thev have. 
Q. Perhaps you didn't understand ~my question .. I was ask-
ing you: whether. or not from the conversations you were 
assisted in forming an opinion as to her ability? 
A: I was assisted in farming an opinion; yes, sir. 
Q. vVould you mind stating if you found her in 
page 539 ~ differenHrames of mind from time to time, or was 
,. she uniformly about the same person f 
A. l\.fy' tj.si.ts would lead me to i:my she was uniformly the 
89.rne person. 
Q. Did she ever talk to you about dead bodies or dead per-
sons or anybody coming ha.ck to seE~ her or singing to her·? 
' A. Repeat that question, please. 
Q. Did she ever talk to you about dead hodies, or dead 
persons coming back to see her or walk a round her bed or to 
sing to herl 
A. Not with me. 
Q. },rom your observation of her and knowlP.dge of her wa.s 
:.i\Irs. Cole stron~ willed or was she ea~ily versnacled t 
A. I had no oceasion to form any opinion as to that. She 
Tmid me her taxes properLv and in fnll, and the conversation 
was general in nature while J was there. 
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cnoss FJXAMINATION. 
By Mr. ] 1lanagan: 
Q. How much in taxes did you collect from her a year? 
.A.. Oh-
page 540} .l\:Ir. Dovell: I don't know the purpose of that, 
if Your Honor, please, in this off er of proof. 
l\fr. Flanagm~: He stated his opinion. I want to find out 
·what business he did ha.ve with her. 
Q. How much ta.x di.cl you collect a year? 
A. I would have to go to the records, but from 120 acres of 
land and 4 acres in the City, I think i?-he had, probably sixty 
or sixty-five dollars. . , . . · 
Q. You would send her bill out to her and she would let'you 
lmow when she had the money? 
A. Y~s, sir. 
Q. And you would go that clay and she would have tlle 
money ready J 
A. Yes, sir. 
Q. It won Id be waiting for you l 
A. She was a,t home, of course. 
Q. .And she had the money and statement already there 
ready for yon when you got there f 
A. Yes, sir. 
Q .. And you sa.w her 12 times in yqnr life? 
A. I <lidn 't see her in 1939. She sent the money to the bank 
that vear. I think I told YOU hef ore I think she was sick. I 
mn not sure about tha.t. .. ' 
_ Q. She. died July, 1939? 
page 541 r A. '38. Didn't see her the fall before she died. 
Q. And you got the money that ti~e from. the 
l>ank? . 
A. Left it at the bank, a8 very often taxpayers do. 
Q. Did Mr. Savage pay you? 
A. I don't recall he handing it to me, no. 
Q . . You didn't see her but 11 or 12 times in the 12 years 
von knew her? 
· A. That is all. 
Q. \Vhile you were there did yon try to form any 
f\pinion a.s to her capacity? 
A. 'No, sir. 
Q. Your business wa.s very brief? . 
A. Yes, sir. 
Witness stood aside. 
Jury now in: 
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page 542 ~ GEORG:£41 F. ROGERS~ 
a witness introduced in behalf of the defendants, 
first behl.g. dnly sworn, testified as follows: 
DIRECT EXAMINATION. 
By }fr. Dov ell: 
(~. What is your full name, :Mr. Rogers! 
A. George Franklin Rogers. 
Q. George Franklin t 
.A.. That is right. 
Q. Where do you live t· 
A. On South Henrv 8treet. 
Q. How old are you f 
.i:.\. 31. 
Q. How long have yon lived in "\Villiam~burg f 
.A . .All my life. . 
Q. ·where do you work 1 
1\.. "\,Viliia.msburg ]fire Department. 
Q. Did you ever know Mrs. Ida S. Cole Y 
A. Yes, sir. 
Q. How long did you know her f 
· A. vV ell, as long as I was able to know anyone, ever since 
I was a kid. 
. Q. Up until she died? 
}Jage 543 ~ A. Yes, sir. 
Q. How frequently would you see her f 
A. ,v eII, when I was a kid I was down there every after-
noon almost and every Sunday . 
. Q. How long did .that keep up. until what timef 
.A. Well, until I got old enough to start going around town, 
what I mean having dates, you see. 
Q. Fourteen, fifteen or sixteen f 
A. Sixteen or seventeen. 
Q. And after that, when you were 15 to 17, how often did 
you see her up until the time of her death a week or a month t 
A. I would see her once a. week. 
Q. Did that continue until she died f 
A . .Yes, sir. 
Q. From your acquaintance with her-don't answer this 
question until the Court tells you what to do. From vour 
acquaintance with her and your opportunity to observe~ and 
your observation of her manner and her demeanor, and her 
behavior towards you, did you reach a caonclnsion in your own 
mind as to her mental ability to handle her own business, to 
eontraet or to be contracted with f 
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Mr. Flanagan: Objection. 
The Court: Objection sustained. 
]y.1.r. Dov ell : Exception. 
tTury out: 
page 544 r Q. Do you recall the question I asked you t 
A. SirV 
Q. Do you recall the question I asked you with. reference 
to Mrs. Cole, or do you want me to repeat itf 
A.. Oh, the one you just asked me f 
Q. Yes. 
A . .Yes, sir. 
Q. What is your answer f 
A. 1Vell, in my dealings with Mrs. Cole she always, like I 
said, almost raised down there a11 my life, and I never bad 
any reason for :inaking any opinion of her. I just thought of 
Mrs. Cole as a.lmost, well, I would sa.y just like a second mother 
to me all my life. I never g-ave i.t any thought about making 
an opinion. 
Q. I am not asking you if you ·were ever called upon to give 
one before. Probably you don't understand me. I am not 
asking yon if you were ever called upon or had oceasion to 
make an opinion, but I am asking. you from what you saw if 
you can now express an opinion as to Mrs. Cole's mental 
capactty to handle her own business, make contracts and be 
contracted with Y 
A. vVell, yes, sir. l\frs. Cole always,-I have heard time 
and again talk about how well :Mrs. Cole-
page 545 r 
Mr. J:4,lanagan: Don't state what you heard. 
The Court: r·our own opinion. · 
A. Yes, sir. I think Mrs. Cole waR fully capable at all 
times of taking her business and making-
Q. Do yo11 know of your own know1edge whether or not she 
did make a success of her business f 
A. Y.ou mean- Repeat that question. 
Q. Do you know of your °''"'n knowledge whether or not 
she did handle her own businei::s and take care of her own 
affairsf · . 
A. Yes, sir. She always handled her own business, as far 
as I know. 
Q. v\T as she the same J\frs. Cole every day, or was she some-
times in one mental frame of mind and another time another? 
A. She always seemed to be the same to me. Wben I was 
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going down there· as a kid, a.nd since I been married and taken 
my kids down there, she ,vas always the same. 
Q. Did she have a strong "ill, or was she easily persuaded Y 
A. I never tried to persuade her, but I don't think she could 
l1e persuaded in anything; no, sir. 
Q. Was she a generous person or not t 
A. She was very generous. 
, Q. Did she ever talk with yon all<mt the dead appearing or 
people walking around her bed or singing at night to her! 
• A.. No, sir. · 
page 546 ~ Q. I)id you ever hear anything about that ·1 
A. I never heard that; no, sir. · . 
·witness stood aside. 
Mr. Dovell : I have two other witnesses that I want to offer, . 
if Your Honor, please. :Mr. Rogers, .who is at the Navy Mine 
Depot, and I can't get him out until two o'clock. And M:iss 
:Bhnily Hall, who said she would come here at twelve o'clock. 
It is just a f~w minutes before twelve at this time and I would 
like to put lrnr on, and then I assume ,ve might recess until 
two, unless· there is sorneth1ng eh:e. Outs.ide of those two wit-
nesses there are two questions I believe I want to ask Mr. 
}.,red Savagp, when, I conclude. 
The Court: Did you w~nt Mrs. Banks, 
Mr. Dovell: She has a new horn babv and I don't think I 
. am going to trouble her. She has been summoned. 
page 547 } Unles.~ counsel are willing to agree that for the 
sake of making the offer of proof that what she 
~aid before might be offered at this time. 
l\fr. 14,lana.gan: Perfectly willing to do that. She would 
testify to the same matter as testified to before. 
Mr. Dovell: May we have that as a stipulation! 
Mr. Flanagan: As far as we are concerned you can do that 
with the balance of it. 
1\fr. Dovell: I want to identify the other two witneRses. But 
aR to Mrs. Banks I don't think it would be exactly propar 
under the, cireumstances, and I didn't know it until a few 
minutes ago. 
Note: (The testimony of the witness Mrs. FJdward Banks 
as g;iven rut the former trial is now copied into the record as 
· follows): 
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page 548 } MRS. EDWARD BANKS, 
a witness introduced in behalf of the d,?fendants, 
first being duly sworn, testified as follows : 
DIRECT rnXAMINATION. 
By Mr. Dovell: 
Q . .You are Mrs. Edward Banks f 
A. Yes, sir. · 
Q. Your two. chllqren, little boy and girl, are named in Mrs. 
Cole's will to receive five hundred dollars each Y 
A . .Yes, sir. 
Q. How long did you lmow Mrs. Cole before she died Y 
A. I met her in the Fall of 1931. 
Q. And knew her from the Fall of 1931 until her death 1 
A . .Yes, sir. . 
Q. How frequently would you see her? 
A. About once a week, I guess. 
Q. And on those occasions who would accompany you! 
A. Sometimes the children, or go by myself. Just whoever 
happened to be witp. me. Sometime·s the neighbors. 
Q. Different persons would go 011 different occasions? 
A. Yes, sir. 
Q. More frec1uently your family and yourself, or not? 
A. Y~. 
Q. What primarily would take you to the Cole 
page 549 } house 1 
.A. Milk and eggs~ 
Q. To buy provisions 1 
A. Chickens and tha.t kind. 
<i. How· long would you usually stay? 
A. Not over an hour. 
Q. You would buy right many chickens and eggs in an hour, 
wouldn't vou 1 
A. ·Yes; sir. 
Q. And you would do a lot of talking and visiting 7 
A.. Yes~ sir. 
Q. You· were very friendly f 
A. Yes, sir. 
Q. Where else in vVilliamsbnrg did you go more often than 
you did to Mrs. Ida Cole's, if anywhere? · . . 
;-~· I don't ~now of any place~ exce~t shopping or some-
thmg of that kmd. · 
Q. Unless it. was the groce~y store, perhaps? 
.A.. Yes. 
Q. Did yon come to know her very well Y 
A. Yes. 
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Q. Was she stingy or was she liberal and generous¥ 
.li.. She was liberal and generous,. I think; at least, sl1e was 
with me. 
page 550· ~ Q. VI as she glad to have people come to see her 1 
A. She seemed to be, yes. 
Q. Or W:d she resent it Y 
... I\.. She seemed glad to see people. 
Q. In all that period of seven or eight years did she ever 
show any resentment at your coming there at any ti!ne Y 
.A. Not that I know of. 
Q. Was her conduct aucl attitude uniform, or was it differ-
ent on different occasions Y 
A. I should sav it would be uniform most of the time. Part 
of the time she wasn't feeling well. But most of the time I 
would sav H would be uniform. 
(~. \Vas sl1e complaining mnc hf 
A. Not until the last few years; last year or so. 
Q. When you first knew her and went there her son was 
living? 
A. Yes, sir. 
Q. Did she ever talk about her personal a ff airs to you t 
A. Not very often. 
Q. Did she ever talk about them at a111 
.A. Once in a while she would mention him, but not often. 
Q. Hffw would she ref er to Robert, her son ; how would 8he 
mention him Y 
A. More than anything eli:ie she would be talldng about 
wishing he ,,1ould get married and have a family for company 
for her. 
page 551 ~ Q. After Robert's death did sl1e ever refer to 
Robert any more Y .. 
A. She spoke of him. 
(~. ·what would be her rema.rk about him f 
A. I don't know. She just spoke of how she missed him 
and all. 
Q. Did she ever talk about her property and what she was 
going to do with her own propertyf 
A. I don't believe so. 
Q. When did you first have any intimation she was going 
to make two of vour children beneficiaries in a will Y 
A. Mr. Savage, I guess, told ns first after her death. 
Q. You got that informa.tion from :M:r. Savage after her 
death? 
A. Yes, sir. 
Q. Did you have any intimation that that was going to 
ha.ppen before her death? 
Cl 
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A. No. 
·Q. "\,Vhat wo1lld you all talk about besides those matters 
when you would spend an hour down there discussing things 
visiting with eaeh other? 
A. Flowers, and vegetables, gardening and things of that 
kind. 
Q. Ever talk about hard timesf 
A. No. 
page 552 r Q. Didn't talk about hard times? 
.lL I don't think so. 
Q. Did you ever talk a.bout politics and presidential elec-
tions; didn't discuss any things like that? 
A. No, sir. 
Q. "\,Vho would do most of the talking? 
A. She did. 
Q. And you would do the listening f 
A. ·we did. 
Q. ,¥hat sort of a talker was she? 
.A. She talked quite a. bit. 
Q. Did sh~ talk sense or not f 
A. "\:V ell, I think so, yes. 
Q. Was there anytliing in all of the conversations and the 
observations, conduct of Mrs. Cole when you would see her 
on these occasions that made you think she was peculiar or 
not exactly herself, or she wasn't right? 
A. She had peculiar ideas about things, I think, but I think 
she was herself. 
Q. Did you or not reach any conclusion in your own mind 
with reference to whether she had the mental qualifications to 
handle her own business? 
A. Yes, sir. 
Q. Tend· to he1· affairs? 
page !553 r A. Yes, sir. 
Q. "\,Vas there any doubt in your mind as to 
whether or not what she did was her own act hacked up by 
her o,vn judgment1 
A. Well, I think it was. 
Q. Could she be influenced by others¥ 
A. I don't think so. 
q. Was she or not a type of person that is known commonly 
as one wiith a firm mind, strong wi11 f 
.A. I think so. 
Q. Is that the type of person sl1e ,vas f 
A. Yes, I think so. 
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CROSS FJXAM.INATION. 
Bv Mr. Flanagan : , 
... Q. Now, Mrs. Banks, you said tl1at Mrs. Cole was of suf-
ficient mental capacity to conduct her business? 
A. Yes, sir. 
Q. And her -business wa.s selling chickens and eggs and 
produce? 
A. Yes, sir. 
Q. And that is all the business you ever knew she did Y 
A. Yes, sir. 
Witness stood aside. 
I 
page 554 r J"ury now in : 
MISS EMILY HA.LL, 
a witness introduced in l1ehalf of the defendants, first being 
duly sworn, testified as follows : 
DIREC'r ~JXA~IT.N.A.TION. 
Bv Mr. Dovell : 
.. Q. You are Miss Emily Hall? 
A. I am. 
Q. Professor at the College of WilFam and Mary? 
A. Instruc-tor. 
Q. And how long have yon been instructor there? 
A.. 17 years, I think it is. 
Q. During her lifetime did you know Mrs. Ida S. Cole T 
A. Yes. 
Q. For what period of time did you know her prior to her 
death? 
A. I should say between :five and eight years. I have no 
way of knowin~ e~a.ctly, but certainly as long as five and per-
lu~ps eight years. 
Q. And during- that period was that the period extending 
from the time of her death backward, immediately from the 
time of her dea.th backward? 
.. A .. Yes. JiJxcept for about six months before her death. I 
didn't go down there: during that period. 
page 555 t Q. YOU didn't see her as frequently for six 
months1 
A. I didn't see her from Christmas until whatever. time she 
died in the summer. I don't remember wlien it was. 
Q. About how often would you see her during that period? 
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A. I should say an average of about once a week. I went 
sometimes twice a week, and sometimes less often, but ait 
least once a week would be mv estimate. 
Q. And on the occasions of your meetings they took place 
.at her home T · 
A. Yes, sir. 
Q. About how much time would you spend there on each 
occasion! 
A. Anywhere from fi.fteen minutes to half hour, and even 
longer, depending· on how much she wanted to talk. . 
Cl vVould she talk with you freely or not 1 
· .A. Very freely, I should say, a.t times ; . and then as time 
went on it grew more and more freely. · · 
Q. Did you know her quite well, or notY 
~L\.. I knew her in that sense that I had vhdts. ·with her once 
a week la.sting somewhere in the neighborhoo<! of half hour 
or less, and she was talking inost of the time. I went in 
ord~r to get produce from her. She was skimming milk and. 
getting up produce, and I would lle sitting there waiting for 
them to be prepared for me. 
Q. And wliait rnngc would your conversations cover 7 
.A. "\Vhy-
J)age 556} Mr. Flanagan: I think that is objectionable. 
I Q. .A.s far as topics were concerned, were they limited to 
your purchases or other subjects. 
l\fr. Flanagan: I ohject. 
A. Various other subjects. 
Q. Did l\frs. Cole from time to time ask you to perform 
little missions of service for her, or noU 
A. She did. 
Q. Were you able to do that? 
A. Generally, yes. 
Q. As to this questio11 make no amnver until the Court has 
told you about it. From your acquaintance with Mrs. Ida 
Cole, your opportunity to observe her, and her manner and 
demeanor, her conversations with you, did you or not form 
an opinion in your own mind as to her mental capacity to 
handl(.l her o-wn business, to contract and he contracted ~th? 
Mr. Flanagan: Objec.tion. 
The Court: Sustained. Take tl1e jury out. 
1\fr. Dovell: 1Exception. 
Mr. ],lanaga.n: Before the jury goes ont there is a question 
I desire to ask the witness. 
\. 
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By }fr .. li'lanagan: · 
page 557 ~ Q. Miss Hall, it appears from the i·ecord in this 
· . qase and the testimony that Mr. Channing M. 
Hall, an attorney of Williamsburg, wrote the will involved in 
this litigation. I ask you what relation are you to Mr. Chan-
ning M. Hall? 
A. I am his sister. 
The Court: Now take the jury out • 
. Jury out: 
By Mr. Dovell: ( Continued) 
Q. "\Vould you wish the question repeated, Miss Hall, or do 
you recall it? 
A. Did I think she was mentally able to make her own busi-
ness r.ontracts f I did indeecl, by all means. 
Q. You said ''by all means 1 'Y 
A. By all means. 
Q. From time to time as you saw her on those many visits, 
was her frame of mind variable or different from time to time, 
or wa.s she about the same on eyery visit as to her mental re-
actions¥ 
A. She was a high tempered woman, but she seemed normal, 
as far as I could see. She was excited about her cows getting 
lost, or somebody trespassing on her place, but I imagine most 
people would have been who lived as closely to 
page 558 ~ themselves as she did. 
. Q. If you did observe her to be fretted or pro-
voked, wa.s her explanation to your mind a justification for 
her being so Y 
.A. From her point of view, yes. She was always pleasant 
to me, never anything hut that. She took very seriously 
whether the cows were lost, or whether marauders had been 
· on the place, which would not have disturbed me, but did dis-
turb her. 
Q. During all of. those visits did she ever say anything 
about persons conung back to her room or singing around her 
bed at night, or any snbject of that kind ever come upY 
.i\... I never heard of that, no. 
Q. ·would she or not talk rather intimately with vou about 
her affairs? ., 
A. Yes she did. 
Q. Did she or not mention the final disposition of her prop-
erty to you a.nd discuss that with vou? 
A. She told me she wanted to make her ·will, and she had 
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made her will. She discussed before making it something 
about whaJt s4e wanted done with her money, but after -the 
will wa.s made she fold me she had left her -property to some: 
one in town that was capable of taking care of it 
page 559 ~ very largely, exeept for some bequests to rela-
tives. 
Q. Did she or not express herself ,,7ith ref ere nee to her 
intention of making gifts or bequests to her relatives to you¥ 
A. Yes, she said she wanted to leave some money to each 
of her nieces, blllt she wanted to leave the bulk of her property 
· io others. 
Q. To others i 
A. Yes. Someone else. Never told me who it ".,.as. 
Q. Did she or not discuss hHr will with you after it was 
made? 
. .A. She told me it had been made and it was satisfactorily 
made. Things were left just the way ~he wanted them left. 
Q. Prior to the making of her will rlid she ever request of 
you tba.t you no.tify anyone! that she wished to make the will 1 
. A. No, I don't think she did. She told me she wanted my 
brother to make it, but I don't remember her sending the 
message by me, and I don't remember whether she did or not. 
I don't think she did. 
Q. If you kn.ow tell us about J\f.rs. Cole's firmness of mind 
or lack of ·firmness of. mind. , 
A. I think she was a very· determined person, 
page 560 ~ when she made up _]1er mind it was made up a.b-
solutely, and she d1dn 't take long to make it· up. 
Witness stood aside. 
- ' 
Mr. Dovell: N!ow 1. want to ask 1\fr. Savage a couple o.f 
questions,· Your Honor, and I will have .to wait for the man 
from the Navy Mine Depot. 
'l1110 Court: All right, bring the jury in. 
,Jury now in: 
page 561 ~ . F1RED R SAVAGE, 
a "'itness introd11ced in behalf of the defendants, 
first being duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Dovell: 
·Q. On any occasion, l\fr. Savag-e, either before or after Mrs. 
Cole's will was delivered to the bank, did you ever advise her 
344 Supreme Court of .Appeals of Virginia 
1'Viilia.m P. Rogers. 
or tell her that she was spending too mnch money or not to 
spend so much money? ' 
A. No, sir. . 
Q. Was there ever any disctrnsion between you after the 
will with reference to the expenrliture of money? 
A. Not at all. She usually spent what she wanted to, never 
asked me or nnybody else. 
Q. After the will was ma,de did Mrs. Cole in person to you 
or by -anyone else who ever conveyed the message to you 
notify you that she wished you to bring another attorney to 
her house to chang·e her will T 
A. No, sir. ... 
Q. Or to destroy the will that she had made 1 
A. No. 
1\Titness stood aside. 
page 562 ~ Note: At this time recess is had for lunch. 
Following which the taking of testimony is re-
sumed as follows: 
WILLIAM F. J{OGERS, 
a witness introduced in behalf of the defendants, first being 
duly ·sworn, testified. as follows : ' 
DIRECT _FJXAMIN ATION. 
By Mr. Dovell: 
. (~. State your name! 
· A. \Villiam F. Rogers. 
Q. ·what is your age? 
A. 50. . 
Q. Where do you live? 
A. Na val Mine Depot, Yorktown. 
Q. How long have you been out of ·w'illiamsburg? 
A. Since 1918. 
Q. And wl1at has been your association or connection with 
or in "Williamsburg since 1918? 
·. A. Williamsburg is my birthplace, my original home, and 
I have practically all of my business dealingR in ·wmiamshurg. 
I own some property here, and naturally right mueh connected 
in it. 
Q. · And how frequently are you here Y 
. A. At least once a week, and sometimes more. 
page 563 r Q. Did you lmow Mrs. Ida S. Cole during her. 
lifetime! · · 
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A. Sh? . 
Q. Did you know Mrs. Ida S. Cole during her lifetime 1 
.A. Yes, sir. 
Q. About how long did you lmow her Y · 
A. Well, from the time I could remember up to her death, 
.sir. 
Q. 1,V ould you see her frequently? 
.A. Yes, sir. . 
Q. Did you know he·r slightly or very well t 
A . .Very well, I would say. 
Q. How far did you live from her when you lived in Wil-
liamsburg Y · 
A. Less than a mile, sir. 
·Q. And about how frequently would you see her? 
_I\.. Once a. week, I would say. 
Q. You will not answer this question I ask you until the 
Court passes on it: From your acquaintance with Mrs. Cole, 
your opportunity to observe her, her manner, her demeanor, 
her conversations with you, dip. you reach any conclusion. in 
· your ow11 mind as to her mental capacity to handle her own 
business, "to .contra.ct with or to contract herself! 
Mr. Planagan: Objection. 
page 564 } . The Court: Objection su&tained. Take the jury 
out. · 
~Jury out:, 
Q. Now answer the question • 
.A.. May I ask yon to repeat that again? 
Mr. Dovell: Of course, I except to the ruling of the Court. 
Q. (~~he last question appearing on t]1e foregoing page is 
read to the witne~.s.) 
.A.. "\Vell, I don't know that I ever considered that angle. 
J~ut if I was asked the questi_on I·wquld say that I really think 
--don't have to think because I knew her well enough to know 
tlmt she was capable of handling her o,,/n business. 
Q. Do you mean you never had been before called upon to 
~xpress an opinion about iU 
A. That is right. 
· Q .. Do I understand. however, · that in your own mind you 
do have an o,pinion f 
A. Y e.s, sir. 
Q. And you have expressed it here in your answer t 
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I 
.x. Yes, sir~ . , 
Q .. ·)::qu wtni1<:1 ~av-e .coriversaHons with Mrs. Cole or not as 
. . you would see her t 
page 565 } A. I would, sir. 
· Q. And would those conversations be on a 
range of ·subjects or just one specific subject Y 
A. No, no. M.rs. Cole was a. person, the way I have always 
seen her, while she was living, she would and could talk to 
you on any subject you might bring up or want to talk about. 
Q. And would she do it well, or poorly! 
A. Well, sir. (1. In conversations with you did she ever tell you anything 
about dead persons coming bae.k, or dead people being in her 
bedroom a.t night, or singing around he1· bed, or that she 
·would undertake .to catch them Y 
· A. Never (laughing); I never heard of such a foolish thing 
as that .. I never heard of such a thing. 
Q. ·when did you first hear it suggested t 
.A. I never hoard it before. 
Q. Is this the first time you have ever heard any suggestion 
she did any such talking Y · 
' A. She heard dead people walking around f 
Q. Or saw them, or they were standing around her bed T 
A. No indeed, sir. I never have before. , 
Q. Are you surprised to hettr it now, or not, knmving Mrs. 
ColeY . 
1 
page 566 ~ A. I am riglit much surprised. ... I don't know 
- where any such a t:qing could have.originated. · 
Q. ,Vhat _would you say with refer·ence to Mrs. Cole's 
strength of.will or ability of people to persuade her easily! 
A. Well-.-· 
Q. I mean, did she have a strong will of her own and did 
she exercise it, or not Y . 
A. May I answer it in my own w·ay, sit! . 
. Q . .I think so. - .. ., 
- A. I would like- to answer ,it in .this way: · I said in the be-
ginning I knew Mrs.· Cole all of my life up to her <lea.th, and 
I never really· had any business dealings with her only minor 
things, milk and butter and that kind of stuff; but if eggs 
,,{ere twentv-five cents a dozen. I mean twentv-six cents a 
dozen, and you gave ber a. quarter, it didn't pay "for the dozen 
eggs am:I she would tell you so. She wanted the twentv-six 
emits. She had that much business ability. And if she" had 
business ability enough to collect together what she had, I 
dou 't intend to say I knew what she hacl, but evidently' there 
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was something, and handled herself, I think she had busi-
ness ability enough to make her will as she saw fit. 
Mr. Fla~agan : He didn't ask you that. 
Q. 1 was interested in whether sl1e could be easily persuaded 
to do something she didn't wish to! 
page 567 ~ A. She could not. 
· Q. Did you or not know she had made a will! 
A. I was only told the last time I was here. 
Q. You never talked with lier about it f 
A. No indeed. 
Q. In the years that you knew J1er and visited her from 
time to time would you find her in the same state of mind or 
would she be in varying states of mind f 
A. I never did see her out of the, well, just like everybody 
else. Everyone has times when they don't feel good, and so· 
did she. I have seen h·e1· at times she didn't feel so good as 
sJ1e did at other times. 
Q. I am asking you particularly with reference to whether 
or not there was any change on her part in her mental re-
actions! 
A. No, sir. 
Q. Did your acquaintance and visits to her continue up to 
her death! · 
A. Yes, sir. 
(~. You testified in this case hef Ol'e, did you not Y 
A. Yes, sir. 
Q. You are a brother of George Rogers T 
A. Yes, sir. 
Q. At the first trial you testified? 
page 568 ~ A. Yes. 
· Q. Either you or your brother in any way re-
lated to or conne0ted with Mrs. Cole! 
A. NiOne whatever. 
CROSS EX.AMtNATION. 
By Mr. Flans.gan: 
Q. I asked you on your examination at the last trial this 
question: '' Any hvelve or fifteen year old child could have 
had the same business trnnsactions with you and just as ·ef-
ficiently ns Mrs. Cole did?'' And your answer was '' I think 
so." You say that now, don't you? 
A. Diel I sav that the last time? 
Q. Yes. .. 
\ 
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A. Any twelve year old child could have the same business 
transactions with you and just as efficiently as Mrs. Cole did 1 
Q. That you had with her, and do it as efficiently as Mrs. 
Cole did? 
A. Wait a minute, let me get that straight. Any twelve 
year old child could have the same business transactions with 
lfrs. Cole that I did? 
Q. No, that you could have had the same business trans-
actions with a twelve year old child, twelve or 
page 569 r fifteen year old c.hild, and that child would do it 
as efficiently as Mrs. Cole did? 
A. I clidn 't say that. ~ 
Q. You did not! 
A. No, sir. 
Q. I am going to read from the record yonr testimony. I 
asked you this question at the last trial: '' Anv twelve or 
fifteen year old child- ·· 
!fr. Dovell: I object to the witness being interrogated by 
reading from the record. 
A. I did.n 't say that, sir. 
Q. This is your tesitimony given before, and I am going to 
show it to you. ''\iVilliam It,. Rogers, Naval Mine Depot, 
Yorktown.'' That is your name? 
A. Yes, sir. 
Q. Now here is the question: '' Any ;t.2 or 15 year old child 
eould have had the same business transactions with vou and 
just as efficiently as Mrs. Cole did?'' Ancl your ans";er was : 
'' I think so.'' Do you deny saying that T 
A. Ido. 
Q. You deny saying that Y 
.A .. I do, any 15 year old child could have done it as ef-
ficiently as .Mrs. Cole did- I didn't say it, sir. 
page 570 ~ Q. You didn't say so f 
A. No, sir. 
<J. 'l'hat is in this record, you read it in the record? 
A. Yes, sir; and I still say I didn't say it. 
Witness stood aside. 
Mr. Dovell: Tha.t is al1. 
Mr. Flanagan: I want to renew the motion I made at the 
conclusion of the contestants' evidence.--! renew the motion 
I made at· the conclusion of the proponents' testimony, and 
which motion was renewed at the conclusion of the contestants' 
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testimony. I now renew it at the conclusion of this rebuttal 
-0n behalf of the proponents. 
~rhe Court: I overrule your motion . 
.Mr. Hicks: Exception. 
}fr. Flanagan: We rest, sir. 
Mr. Dovell: Counsel for the proponents moves the Court 
to strike all of the evidence that has been intro-
})age 571 r dneed by the contestants having any bearing upon 
that allegation of the complaint that deals with 
the subject of undue influence, there being no evidence in the 
1·ecord to support such a findb1g. 
Mr. Flanagan: In the first place, his motion comes too 
late. 
~rhe Court: I will overrule the motion. 
Mr. Dov ell : .Exception . 
.i\fr. Flanagan: vVe object to him making it. at this stage 
of the proceeding. 
The Cour.t: I overruled his motion, and he noted his excep-
tion. ' 
Mr. Flanagan: We have rested. 
The Court: All right, gentlemen, are we ready to take up 
the instructions~ 
l\fr .. Flanagan: vVe are. 
page 572 } l\lr. Flanagan : Now, if Your Honor, please, in 
lieu of Instruction H as given at the last trial I 
want to offer this instruction which is the same instruction as 
.amend~d. (Showing instruction to tl1e Court.) 
l\fr. Dovell : There isn't any evidence in the record to sup-
J)ort recitals of proof in the first pa.rt of that instruction. 
The Court: 1. think the instruction as it "Stands is clear 
tmough a.ncl expresses tl1e purpose.. I am willing to regrant 
the instruction just as I did b~fore. I think there is enough 
in the evidence to warrant the recital here. .And I think the 
instruction is clear enough. [ will refm;;e that instruction, and 
I will grant this one just as l did lJefore. · 
Mr. Flanagan: Exception. 
The Court.: I refused your Instruction J; I refused your 
Instruct.ion X; I refused your Instruction Y, and I refused 
:Mr. Dove1l's No. 11. 
Mr. Dove11: Are eacl1 of them endorsed hv vou as refused¥ 
The Court.: Tl1ey are marked and initialed ·'as refused, and 
the group folded together and endorsed ; hut on each one of 
them it shows the refusal and exception. 
page 573 ~ Mr. Dovell, are you offering any modifications 
and amendments? 
Mr. Dovell: Withdrawing Nos. 2, 9 and 10 dealing with the 
suhject of undue influence. 
350 Supreme Court of Appeals of Virginia 
OBJECTIONS TO CONTESTANTS' INSTRUCTION: 
I nstr11,ctio,n D : 
!fr. Dovell: I object and except to Instn1cfion Das being 
without evidence to support it. Its redtals are that if the: 
jury believe that Mrs. Cole was suffering from some mental 
disease as a result of old age, affliction or disease, that they 
mt1.y nevertheless consider such mental weakness. There the 
Court .. is both telling the jury the law and indicating the 
Court's conclusion as to mental weakness to be drawn from 
her illness. 
l·nsf.n,.ctfon F: 
Mr. DoveII: I obJect and except to Instruction F which 
undertakes to define undue influence, for the reason th_at there 
is in the record no evidence to support a finding 
page 57 4 } by the jury that the will was the result of undue 
i11fluence, even if the jury were to make such a 
finding. Therefore the inst111ction rests only on the scintilla 
doctrine. 
Object to the instruction for the further reason that it re ... 
c-ites, in particular, details of facts where they existed in this 
record, but which are not existing in this record, and pointing 
these out spee.ifi.cally to the jury in determining whether or 
not undue influenee existed. 
I nstriwtion G: 
l\fr. Dovell: I object and except to Instruction G for the. 
rea.son that it is misleading and confusing in its terms; it is 
stated in the negative, and aR far as the instfuet.ion advises 
the jury it would require the same capacity to make a ·will as 
io enter info any other bilateral ~ontract. 
page 575 } Instruction Ii.: 
Mr. Dovell: I obje.ct and except t.o Instruction II for the 
reason first that i,t is a duplication of Instruction D. 
Note.: On suggestion by Mr. Flanagan this in~truction was 
amended. 
Mr. Dovell: I renew my objection and exception to Instruc-
tion Has amended hy .the Court hy striking' out the Jang-uage 
above indicated for the reason, first, that there is no evidence 
to support a finding of trust or dependence between Mrs. Cole 
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and Mr~ Savage in the record, and that the instruction tells 
the jury that the recital which the Court has made with ref er-
ence to trust, confidence or dependence itself raises the pre-
sumption of fraud and undue influence; in other words, the 
Court has taken the facts from the jury and is advising them 
whait conclusion to reach in the last pa.rt of the instruction on 
the recitals contained in the tirst part. 
J.nstruction I : 
Mr. Dovell: I object and exc,ept to Instruction I for the 
reason that it deals with a condition which may not have 
exi~ted1 at the time of the execution of the' will, 
page 576 r and yet makes no distinction between what may 
have been Mri:::. Cole's condition at some othel." 
time and at the time the will WaA executed: and for the further 
reason that it deals with the matter of undue influence about 
which we claim there is no evidence sufficient to support a 
finding. 
~~tstruction J-1: 
Mr. Dovell: I object and e:xr.ept to Tnstn1etion .J-1 because 
there is no evidence in the record to show that Mr. Hall had 
ever done ·anything but write two deeds for Fred Savage, and 
the ref ore advise the jury '' if you believe from the evidence 
that Mr. Hall was attorney for Mr. Savage--'' there is no evi-
dence in the record to support it. 
In stntction N: 
Mr. Dovell: I object and except to Instruction .N because it 
is too general. It is misleading in that it describes the con-
testants' burden or duty a.s that of reasonable proof of their 
case. The jury should be told the distinction in the require-
ment of proof as between testamentary incapacity and undue 
influence, and that as to one the burden is on the 
page 577 ~ contestants, and as to the other the burden is on 
the proponents. 
In sf motion O : 
I 
Mr. Dovell: .I objeoc and e~cept to Im~trnction O because it 
~ingles out the one phase of "--contrary to natural justice'' 
and emphasiz~s that in ·the disposition made in the will as a 
factor upon which the jury should reflect in arriving at its 
verdict. And for tl1e fnrth~r reason that the strength of the 
instruction is contained in other instructions telling· the jury 
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that they should consider all o:f the facts and circumstances 
ostablished in arriving at their verdict. · 
Instruction P : 
:Mr. Dovell: I object and except to Instruction P because 
first it invites the jury to go afi~ld in search of motives when 
the ·will itself is the best expression of the motive of the tes-
tatrix. It further invites the jury to inject its own opinions and 
beliefs, feelings and perhaps prejudices into their verdict as 
against the law and the facts. 
page 578 ~ instruction R: 
Mr. Dovell: I object aJ1d except to Instruction R because it 
is misleading; that it tells the jury that fraud may be pre-
sumed from circumstantial evidence in a proper case, but 
leaves the jury to speculate as to whether or not the Court 
mea.ns this is such a case, or not. 
I nstriwt·ion 8 : 
Mr. Dovell: I object and except to Instruction S l)ecause it 
is a duplicate of instructions already given and is but an ·ab-
stract proposition of law. 
I nstmction T: 
Mr. Dovell: I ohjec,t and except to. Instruction T because if 
the probate of the will creates no presumption, then no primo.. 
facie case by the introduction of that fact. 
lm·tntetion [J: 
Mr. Dovell: I have no ob;jection to Instruction TJ specifically 
except that it is predicated upon a set of facts w·hich · do not 
exist and are not supported by the evidence in this case. 
l\fr. Dovell: I want to ohjeet and except to the 
page 579 ~ instructions of the contestants as amended and 
given as a whole, because they instruct as to t.he 
law on undue- influence when t11ere is not sufficient evidence 
in the recorcl to carry this question to the jury, because they 
are confusing, misleading and do not correctly state the la\\\ 
as more specifically pointed out as to my individual objections 
to each o.f the instructions already stated to the Court. · 
'l'he Court : I will note an exception to each one so as to 
cover yqur ~eneral objection. 
Mr. Dovf'll: Yes, sir. 
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OBJ"J~CTIONS TO DE~1ENDANTS' INSTRUCTIONS: 
·'11he Court: Do you have any objections to make f 
Mr. Flanagan: Yes, sir. I want to objeotio1i and except to 
l\'Ir. Dovell 's Instruction No. 1 because this presumption does 
11ot arise, and the burden is on him to prove the testamentar~ 
capacity. And he has in addition to that not only the mental 
capacity, sanity, but capacity, and the burden is on him, under 
the decision in U1e case of 1'ucker v. Sandage, 85 
page 580 } Va. 546. 
Mr. Dovell: \\!bat is that.? 
Mr. Flanag·an: .Tucker v. Sandage, 85 Va. 546. In which 
they uphold the well established doctrine that that burden is 
upon him, and tha.t presumption does not arise in cases of 
· this kind. Ordiua rily a man is presumed to be of sound mind 
until the contrary is shown, but in Virginia one of the persons 
under the stn.tute who crumot make a will i.s a person of un-
sound mind. That plaees the burden on him of proving i~ and 
the presumption doesn't apply there. 
:Mr. Dovell: That language is taken from the late c~se of 
Oulvwper v. &ton, 165 Va. 64, approved by the Court. 
The Court: There was no objection to that instruction be-
fore. I examined every case you gentlemen referred m~ to, as 
you will recall, I 1:ook these instructions over the week end 
an<l examined every case which you cited. I read every case 
that you cited. , · . 
l\fr. Dovell: And I think I gave you my citations. 
'rhe Court: Yes, sir. 
Mr. Flanagan: I think it haf! l1een right much 
page 581 }- discussion of Instruction No. 3 given at the re-. 
quest of Mr. Dovell, and the Court has been more 
or less back and forth on it. I am going to object and except 
to it. That is singling out this piece of evidence about a rep-
utable attornev. 
The Court: "' I think there was. authority for tha.t, as i re-
<!,aJl it. I am g·oing to let it stand as it is. 
Mr. Flan11..~an: I think the last case that "-ras decided on 
that point .J ud~e Epps wrote a rig-ht Rtrong dissenting opinion 
on that particular instruction. I except to it. 
The Court: I refused before .J, .X and Y of his instrnctions . 
.You want to reoffer them again. 
Mr. Flanagan: Offer them again, and we except. 
The Court : And I refuse them. 
Mr. -Flanagan : Vt e except. 
Jury now in : 
' l. 
Note: At this point the Court read the instructions to the 
jury, following which the case was argued l>y all counsel. 
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The jm-y retired to the jury room at 7 :20 P. M. 
page 582} At 9 :25 P. M. the jury returned to the courtroom 
and delivered the follo,ving verdict: 
I 
"We, the· jury, upon the issue joined, find that the paper 
writing admitted to probate in the Clerk's Office of the Circuit 
Court of the City of "\Villiamslmrg and County of James City 
on July 5, 1939, as and for the last will and testament of Ida 
S. Cole, deceased, is not the true last will and testament of the 
said Ida S. Cole, deceased. 
,1'. '11. DUNSTON, Foreman.'' 
Note: Following the dismissal of the jUl'v at this point, Mr. 
Dovell made the following motion: " 
Mr. Dovell: If Your Honor, please. "\Ve move to set aside 
the verdicat of the jury'as being contrary to the law and the evi-
dence, 'Without evidence to ~npport it, for misdirection of the 
jury, for refusal to permit the introduction of evidenee prope1· 
on behalf of the proponents of the will . .And we would like to 
argue that motion. · 
The Court :-All right, sir. I will :fix a date and hear you at a 
later time. 
FOLLOWING ARE INST.RUCTIONS· 
page 583 ~ GRANTED TO BOTH P ARTIF1S, THE 
· PROPONENTS AND OONTES.TANTS. 
page 584 ~ The following instructions, twenty-four in all. 
. were all the instructions that were granted in the 
trial of this case. Instructions designated Nos. 1, 3, 4, 5, 6, 7, 
3, and 12 were. granted at the request of the proponents of 
the ~II. In~tructions designated B, E, D, F, G; H, I, J-1, N, 
0, P, R, S. T, U and V were granted at the request of the 
contestants of the wilI: 
1. 
The Court instmcts the jury tha.t wI1ile the lmrden of proo r. 
is upon those offering a will for probate, to show testamentary 
capacity on the pa.rt of the testatrix at the time the will was 
~xecuted to the satisfae.tion of the jnry, yet the court tells the 
jury that there is in all cases an existing· presumption in favor 
of the testatrix 's sanity and capacit:v, ·which iR to be taken info 
eonsideration by the jury in determining the question of com-
petenoy. 
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page 585 ~ 3. 
The court instructs the jury that the testimony of a repu-
table attorney who receives the instructions for drafting· the 
will, c;lra.fts it, reads it over and explains it to the testatrix, has 
the testatrix read it over in his presence, and is present at its 
execution, is entitled to very great consideration as to the 
mental capacity of the testatrix. 
4. 
The court instructs the jury that they cannot measure the 
testatrix' capacity nor inquire into the wisdom and prudence 
of her disposition of the property if the jury believe from 
the evidence that she is legally competent mentally, be she 
wise or unwise, sl1e is the disposer of her own property, and 
her will stands as a reason for her action. She is under no 
legal obligation to will her property t.o relatives, the justice 
or propriety of the will is not a question for the jury except 
that they may consider that matter as a circumstance bearing 
upon the testatrix 's mental capacity. If she is a capable t~s-
tatrix, she can will her property as she chooses. 
page 586 ~ 5. 
The court instructs the jury that the right of a testatrix to 
dispose of her estate as she likes depends neither ·on· the jus-
tice of her prejudice nor the soundness of her reasoning. She 
may do what she will with her own; and, as to her relatives, 
all that is required of her at the time of making her will is 
that she shall posRess ability to comprehend those who ap-
pear as the natural objects of her hounty and appreciate 
the cluty whic.h reco_mmends them to consideration. In de-
termining whether certain relativeA are such objeets, she 
must possesR ability to reach a rational conclusion, however, 
erroneous or unjust, with reference to them. Hence, ordinarily, 
capricious and arbitrary likes and dislikes of her· re1atives 
who a.re the objects of her bounty, or shou]d be, are not evi-
dence of insanity or of want of mental capacity to make a 
wi11, on the part of a testatrix who entertains such likes or 
dislikes. 
page 587 ~ 6. 
The court instructs the jury that the testimony of creclibfo 
witnesses present at the exe~ution of the will is entitled to pe-
culiar weig·ht on the question of testamentary capacity and 
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that this is especially true of attesting witnesses whose duty 
it is to ·ascertain and judge of the tes.tatrix's mental capacity 
at the time. · 
7. 
The court inst.ructs the jury that the evidence of physicians 
on the question of mental capacity, especially those who at-
tended the testatrix and were with her considerably during 
the time it is alleged she wns of unsound mind, is entitled 
to great weight. · 
8. 
The court instructs the jury that if they believe from the. 
evidence that the ,vriting purporting to be the last will and 
testament of Ida S. Cole, deceased, ,,ras signed by the testa-
trix ·or acknowledged by her in the presence of at least two 
competent witnesses present at the same time, and that such 
witnesses subscribed the will in the presence of the testatrix, 
then the will was properly executed, as to matters of form. 
page 588 r 12. 
The court instn1.cts the jury ·that it is not necessary that a 
person should possess the highest qualities of mind in order 
to make a will, nor that she should l1ave the same strength of 
mind which she formerly may have had; the mind may he .in 
some degree debilitated, the memory may be enfeebled, the 
understanding may be weak, and the testatrix may be want-
ing in capacity to transact many of the ordinary affairs of 
1ife," but it is sufficient if she possess mind enough to under-
stand the nature of the business in which she is engaged in 
ma.king her will, has a recollection of the, property she wisl1e~~ 
to dispose of thereby, knows and recalls t)ie objects of hel.' 
bounty, and the manner in which she wishes to distribute her 
property among them. 
page 589 }- R. 
The court instrnc.ts the jury tliat Mrs. Cole had the right 
to change, revoke or destrpy her will at any time and if you 
believe from the evidence that after the alleged will had been 
mM:de bv Mrs. Cole, sh~ advised Fred R Savag·e that she had 
decided to ol1ange the terms thert~of and that she requested 
llim to b1·ing the will to her in order to destroy it or to change 
t.he terms tl1ereof, and that Savage had the possession of the 
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will, actual or constructive, and he refused or failed to deliver 
the same to her as requested, you may consider this evidence 
.as bearing upon the undue influence or fraud, if any, of the 
.said Jl,red R.. Savage. 
E. 
The court instructs the jury that as to signing and malting 
of the will in question, the testimony of a reputable ·attorney 
is entitled to great' weight ru; to the mental capacity of the 
testatrix, but wlrnll such aJttorney testifies to matters· .other 
-than that fact, his testimony is to be considered as anx other 
·witness and the fact that he -iR such attorney does not add 
to the. weight of his testimony. 
page 590} D. 
The court instructs the jury that if you l1elieve from the 
evidence tha.t the testator, :Mrs. Ida S. Cole, was at the time 
,of the making of the a.lleged will suffering from some menW 
wealrness as a result of old age, affliction or disease and th.at 
:you further believe from the evidence that she was not :insane , 
you may nevertheless consider such mental weakness, afflic-
tion or disease in considering- her susceptibility to undue in-
fiuence, 
page 591} F.: 
The court instructs the jury that undue influence is a spe-
cies of fraud and any means which induces a testator to 
execute an instrument which, althoug·h his in outward form, 
is in reality not his wi.11 hut the will of another person is 
1mdue influence. "Gndue influence is usnally shown by results, 
and hence the evidence to establish undue influence is usuallv 
circumstantial. Each fact by itself may he insufficient although 
the facts when taken to:getlrnr may justify, and even require, 
such a finding. No abstract standard of undue influence can 
be set up. The question of what i~ undue influence such as to 
overcome the ,till or control the judgment of the testator 
rlepends upon the facts and eircmmstanres of each particular 
ca.se and you are therefore, to decide from t.he facts proved 
in this case whether undue in6nence was or was not used. 
And you are further instructed that undue influence is any 
means employed upon the testator by w·hich under the cir-
~11m8bmces and conditions. the testator was surrounded, and 
could not well resist, and wl1ich controlled her volition and in-
' 
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duced her to do that which otherwise would not have been 
done. · 
page 592 ~ H .. 
The court instructs the j\ll'Y that the will introduced in 
evidence .·cannot be sustained if the jury believe from the evi-
dence that: the testatrL""\:, Ida S. Cole, at the time of its execu-
tion, acted under undue influence and unless they believe from 
the evidence that she understood its contents, and was of' 
sound and discerning mind and memory, so as to be capable 
of making a tes.tamenta.1·y disposition of her property ·with 
sense and judgment in referenc·e to the situation and amount 
of such pl'operty, and to the relative claims of different per-
sons who are or might be the ohj~cts of her bounty. If the 
jury believe from the evidence the testator was thus incapable 
of making a will or acted under undue influence, the verdict 
must be against the validity of the will, even though the jury 
may believe from the evidence that she was ca:pable _of under-
standing and conducting other transactions .. 
page 593 }- R. 
The court instn1cts tl1e jury that if' you believe from the 
evidence that at the time the will in question was made, Fred 
R. Savage stood in a relartion of trust, confidence or depend-
ence towards Mrs. Cole and that by her will she left the bulk 
of her estate to the said },red R. Savage and his son, this in 
itself raise~ a presumption of fraud and undue influence. 
which nmst l1e overcome by satisfactory evidP.nce before the 
will should he allowed to stand as the true last will and tes--
tament of the testator. 
I. 
The court instructs the jury that in passing upon the ques-
tion of undue influence the strength and condition of the mind 
may become propP.r and an essential sul1ject of inquiry; for 
although weakness, whether arising from age, infirmitv or 
other cause, may not be sufficient to create testamentary in-
·capacity, it may nevertheless :form favorable conditions fo1· 
the exercise of undue influence. The mental weakness of the 
testator is an important element of rahdng a presumption of 
undue intluence or of determining· its existence. 
page 594 ~ 
The court instructs the Jury tlmt if yon believe from the 
·evidence that Channing M. Ha11, the attorney who wrote the 
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will in question, was a.t the time of the making of the will, and 
had prior to that time, been counsel·for Freel R. Savage, and 
the Peninsula Bank and Trust Company of which bank Fred 
R.. Savage·was an officer, and that Pred R. Savage gave Hall 
the information to prepar<:~ the alleged will for 'Mrs. Cole at 
her request, then you are to consider this fact along with all 
of the other evidence, and circumstances in the case, in decid-
ing as to whether undue influence was used µpon the testator 
by Fred R. Savage, and as to whether the paper writing was 
the result of Mrs. Cole's independent act or the act of Fred 
R Savage. 
N. 
The court· instrnets the jury that the contestants of the 
~lleged will are not required in this case to prove their case 
·beyond a reasonable doubt aR would be required in a criminal 
case, but if you are satisfied that the contestants have estab-
lished their case by a fair preponderance of the evidence, your 
_verdict should be ag·ainst the will. 
page 595 ~ 0. 
The court instructs the jury that in determining whether 
or not the paper w1.·itin~ iu question is the true last will and 
testament of the decedent, Mrs. Ida R. Cole, the jury has the 
right, and should consider the nature and character of the 
will, and if you believe from the evidence that it is contrary 
to natural jm;tice, you should take that fact into consideration 
· along with the other facts, and circumstances in the case, and 
the testimony of the ·witnesses in determining the question of 
te~tamentary eapacity and undue influence. 
P. 
Tlie court instructs the j11ry that in arriving at your verdict 
you are to consider all of the fact.s and cirr.umstances estab-
lished by the evidence and in this connection you are c>harged 
that a transaction may by itself and of it.self furnish the most 
~atisfactory proof of undue influence or fraud, so conclusive 
as to often outweigh the teRitimony of witnesses. The circum-
stances are often of such a character as to leave no doubt as. 
to the motives of the pa.rties engaged in it. The motives and 
intentions of the parties can only be :judged by their actions 
and the cl1aracter and na,ture of thP transaction. These ofteit 
furnish more conclusive evidence than the testimonv of wit-
nesses. Fraud or undue influence is_ neither less certain, nor 
less successful by being concealed. 
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page 596 r R. 
The court instructs ,the jury that althoug·h fraud. is never 
presumed, and although the lmrden rests upon the party al-
leg·ing fraud to establish it by clear and convincing proof, 
you are nevertheless, further instructed that the complainant 
is not required to prove the charge of fraud by witnesses tes-
tifying to positive facts but fraud may and can, as any other 
fact, be proved by circu:mstantial evidence, and in a proper 
case may be presumed from t.he circumstances in the case 
from the conduct of the parties or the relations existing be-
tween them. 
s. 
The court instruc>ts the jnr:v that the burden rests upon the 
proponents of t.he alleged will to prove by a preponderance 
of the evidence that the alleged will was signed or acknowl-
edged by the testator in the presence of two competent wit-
nesses, present at the same time and that the witnesses at 
the request of the testator subscribed the alleged will in her 
presence and in the presence of each other. 
page 597 r T. 
'rhe court instructs the jury that the fact that the paper 
writing purporting to be tl1e la~t will and testament was ad-
mitted to probate by the clerk of this court creates no pre-
sumption in this trial tha.t the paper is the true last will and 
testament of Mrs. Ida. S. Cole. 
u. 
'.rhe court insirncts the jury that the burden is upon the 
proponents of the will in this case to establish the paper writ-
ing in question as the true last will and testament of Ira S. 
C&~ . 
page 598 ~ V. 
The court insti:ucts th~ jury that testamentary incapa.city 
docs not necessarily req mre that a person he achullly insane. 
·w calmeRs of intellect, regardless of how it may arise, may 
render the te-sta.tor inca-palJle of making a valid will, provided 
sneh wealme~s really disqualifies him or her, from knowing 
or appreciating the na.ture. effect ot consertuences of the acts 
he or she i~ engaged in. In order to make him, or her, of sound 
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and disposing mind and memory, he or she, must retain suf-
ficient active memory to collect in his, or her, mind without 
prompting, particulars or elements of the business to be trans-
acted and to hold them in his mind a sufficient length of time 
to perceive at least their obvious relations to each other, and 
be able to form some rational judgment in relation to them. 
The proponents of the will (defendants) objected and ex-
cepted to all instructions reqnested hy the contestant (plain-
tiff) and assigned as g·rounds th~refor those grounds set 
forth above in this certificftte {see pages 521 to 528 of tran., 
script). · 
I, ,John ·weymouth, Judge of the Eleventh Ju- , 
11age 599 }- dicial Circuit of the Commonwealth of Virginia, 
who was duly designated to preside over the fore-
going trial and who presided over the said trial, do certify 
that the .foregoing transcript, dated September 9th, 10th and 
11th, 1941, together with the five exhibits mentioned therein 
which have been duly authentfoatecl by the undersigned, is a 
true and correct copy or report of all the evidence adduced, 
ihe evidence rejected, the objections to evidence, or any part 
thereof, offered, admitted, rejected or stricken out, all the 
instructions which were ,granted and the objections to the 
rulings thereon and other incidents of' the trial of the case of 
Gracie V. Nute against ·wnliam J. Hanrahan and others, which 
waR tried before the undersigned sitting in the Cirruit Court 
of the City of Williamsburg and County of James City on 
SeptPmber 9th, 10th and 11th, 1941, and November 29th, 
1941, and that the attorneys for the plaintiff had reasonable 
noi.ice in writing of the time and place ·when this certificate 
of the evidence, instructions, objections and other incidents 
of the trjal would be tendered and presented to the under-
Figned for his verifi.cation and signature; and pursuant to 
said notice this said report and rertificate was tendered to 
the undersigned on the 17th day of ,Tanuary, 1942, and was 
duly signed this 17th day of January, 1942, pursuant to Rule 
21 of the Supreme Court of .A ppeak 
,JOIIN "\VEYM:OUTH, 
Judge. 
I, Virginia Blancha rd, Clerk of the Circuit 
page 600 }- Court of the City of ,vmiamRlmrg and .James City 
County, do hereby cP.rtify that the foregoing cer-
tifica.te signed by the Hon. ;fohn ·weymouth certifying the 
evidence adduced, the evidence rejected, the objections to evi-
dence offered, admitted, rejected or stricken out, the instrnc-
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tions granted, the objections to the mlings thereon and other 
incidents of the trial of the case of Gracie, V. Nute v. William 
.r. Hanrahan and others was filed with me as Clerk of said 
Court on the 17 day of Jany. 1942. 
VIRGINIA BLANCHARD, 
Clerk . 
. I, Virgi.nia Blanchard, Clerk of the Circuit Court of the. 
City of 1Villiam.sburg and JaJnes City County, do hereby cer-
tify that the foregoing is a tme and correct transcript of the 
rec.ord in the above entitled case wherein Gracie V. Nute is. 
plaintiff and William J. Hanrahan and. others are defendants, 
lately determined in said Court, and that the attorneys for the 
plaintiff (contestant) had due notice of the intention of coun-
se] for lt.,red R. Savage and Thomas Daley Savage, defendants, 
to apply for said transcript before the same was made out 
and delivered. · 
. ~iven under my hand this 14 day of Feby., 1942. 
VIRGINIA BLANCHARD, 
Clerk. 
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